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Wilderness Society, Jasper Environmental Association and Pembina Institute for Appropriate
Development (Applicants)

V.
Cardinal River Coals Ltd. (Respondent)

Indexed as: Alberta Wilderness Assn.v. Cardinal River Coals Ltd. (T.D.)

Trial Division, Campbell J."Edmonton, March 1, 2, 3 and 26, Ottawa, April 8, 1999.

Environment " Judicial review of DFO's authorization to begin construction of open-pit coal mine
near Jasper National Park, Joint Review Panel's report " Millions of tonnes of waste rock to be
deposited in stream valleys, other areas " Fisheries Act, 5. 35(2) requiring ministerial authorization
prior to alteration, disruption, destruction of fish habitat " Environmental assessment pursuant to
CEAA must be conducted before authorization issued " S. 16 listing factors to be considered; s.
34(a) requiring information be obtained, made available to public; s. 35 imposing duty to use
production of evidence powers to _full extent necessary to obtain, make available all information
required for conduct of review " Since environmental review also required under Alberta legislation,
Jjoint federal, provincial review conducted ” Joint Review Panel's terms of reference set out in Joint
Panel Agreement " Pursuant to Panel's recommendation Minister issuing authorization " Panel
required to perform to high standard of care to meet s. 16 consideration duty " Duty to obtain all
available information required to conduct environmental assessment " Must require production of
information which it knows exists, and relevant to one or more of s. 16 factors " Panel breaching
duty to obtain all available information about likely mining, forestry activities in vicinity of project,
to consider information with respect to cumulative environmental effects, to reach conclusions, make
recommendations " Simply identifying potential "alternative means" (without discussing
underground mining) not meeting requirements of s. 16(2)(b} " Comparative analysis between open-
pit, underground mining required " As project cannot proceed until environmental assessment
conducted in compliance with CEAA, under 5. 24(2) Minister having responsibility, authority fo
direct Panel to reconvene, direct it to do what necessary to make report comply.



Fisheries " Judicial review of DFO's authorization to begin construction of open-pit coal mine near
Jasper National Park, Joint Review Panel's report " Millions of tonnes of waste rock to be deposited
in stream valleys, other areas " Fisheries Act, 5. 35(1) prohibiting harmful alteration, disruption,
destruction of fish habitat " S. 35(2) providing such alteration, disruption, destruction not unlawful
if authorized by Minister or under regulations made by Governor in Council " Migratory Birds
Regulations, s. 35 prohibiting deposit of substances harmful to migratory birds in area frequented by
them " Joint Review Panel concluding proposed open-pit coal mine would have significant adverse
effect on migratory birds " Even if Minister acting under lawful authority to issue authorization
under Fisheries Act, s. 35(2) to "allow the harmful alteration, disruption or destruction of fish
habitat”, liable under Migratory Birds Regulations, s. 35(1) for so doing " Such liability making
issuance of authorization "contrary to law" within Federal Court Act, 5. 18.1(4)(f) " As Minister can
avoid liability for contravention of 5. 35(1) by passage of appropriate regulations, Court not
exercising discretion to prohibit issuance of further authorizations.

Construction of statutes " Migratory Birds Regulations, s. 35 prohibiting deposit of oil, oil wastes, or
"any other substance harmful" to migratory birds in any area frequented by migratory birds "
Considering expressed purpose of Migratory Birds Convention Act, pursuant to which Regulations
established, Convention implemented thereby, Governor in Council's regulation-making power, clear
intention to provide wide protection to migratory birds " Therefore, words "any other substance”
should be given wide interpretation " Any substance, including oil, oil wastes, capable of being
prohibited if "harmful” " Interpretation of "harmful” to migratory birds, depending on facts of case "
Millions of tonnes of inert rock deposited into creek beds constituting threat to preservation of
migratory birds nesting there " In such circumstances "harmful” within s. 35(1).

Federal Court jurisdiction " Trial Division " Federal Court Act, s. 18.1(4)(f), permitting Trial
Division to grant relief if satisfied federal tribunal acted "contrary to law" " Migratory Birds
Regulations, s. 35 prohibiting deposit of substance harmful to migratory birds in any area
frequented by them " Joint Review Panel concluding proposed open-pit coal mine would have
significant adverse effect on migratory birds " Even if Minister acting under lawful authority to issue
authorization under Fisheries Act, 5. 35(2) to "allow the harmful alteration, disruption or
destruction of fish habitat”, liable under Migratory Birds Regulations, s. 35(1) for so doing " Such
liability making issuance of authorization "contrary to law" within s. 18.1(4)(f) " As Minister can
avoid liability for contravention of 5. 35(1) by passage of appropriate regulations, Court not
exercising discretion to prohibit issuance of further authorizations.

Administrative law " Judicial review " Certiorari " DFO authorizing construction of open-pit coal
mine near Jasper National Park " Joint Review Panel issuing report " Canadian Nature Federation
submitting legitimate expectation its submissions, accepted for consideration, would be placed
before Joint Review Panel " Since submission neither referred to in Panel's report nor noted in
exhibit list, implication not submitted to Panel for consideration " As result of breach of due process
based on legitimate expectations, Panel committed reviewable error " Environmental assessment not
conducted in compliance with requirements of CEAA, and Minister's authorization issued without
Jurisdiction, quashed.

These were applications for judicial review of the Department of Fisheries and Oceans' authorization
to begin construction of an open-pit coal mine near Jasper National Park, home to a variety of
wildlife, and of the Joint Review Panel's Report. The Project involves 30 or more open-pit mine
excavations, and the construction of associated infrastructure, including roads, rail lines and the
installation of a new transmission line for the supply of electricity. The millions of tonnes of waste
rock generated will be deposited on site in stream valleys and other areas. It was argued that the



construction and operation of the Project will have a dramatic impact on the immediate and
surrounding environment.

Fisheries Act, subsection 35(2) requires that an authorization be obtained from the Minister prior to
the alteration, disruption or destruction of fish habitat. Before the Minister of Fisheries may issue an
authorization an environmental assessment must be conducted pursuant to Canadian Environmental
Assessment Act (CEAA), paragraph 5(1)(d). CEAA, subsection 2(1) defines "environmental
assessment” as an assessment of the environmental effects of a project, and "environmental effect"
as any change that a project may cause in the environment. Paragraph 4(a ) provides that the
purposes of the Act are to ensure that the environmental effects of projects receive careful
consideration before responsible authorities take actions in connection therewith. Section 16 lists the
factors to be considered in every comprehensive study (consideration duty), including an assessment
of all related operations and undertakings, cumulative environmental effects and their significance
(paragraphs 16(1)(a), (b)), mitigation measures (paragraph 16(1)(d)), the need for the project and
alternatives to the project (s. 16(1)(e)), and effects of those alternatives (paragraph 16(1)(5)).
Additionally, paragraph 16(2)(b) requires consideration of alternative means of carrying out the
project that are technically and economically feasible. Paragraph 34(a) requires a review panel to
ensure that the information required for an assessment is obtained and made available to the public
(information gathering duty). Section 35 confers ample powers on a review panel to compel the
production of evidence, including confidential evidence. The review panel must prepare a report, to
which the responsible authority (MFO) must respond, and then make a decision.

Since an environmental review was also required under Alberta legislation, the federal Minister of
the Environment and the Alberta Energy and Utilities Board agreed to hold a joint federal and
provincial review, and to that end signed a Joint Panel Agreement setting out the Panel's terms of
reference. The Joint Panel Agreement required that the factors listed in paragraphs 16(1)(e) to (e)
and paragraph 16(2)(b) were to be considered. It stated that the Panel would ensure that all
information required for the conduct of its review, including any other available information that was
required to assess the significance of the environmental effects, was obtained and made available to
the public. It also required the Panel to substantiate the recommendations made for the purposes of
CEAA. In addition, the processes of information gathering and reporting were required to be
transparent. In June, 1997 the Joint Review Panel issued its report recommending that the Minister
approve the Project. An application for judicial review of that report was dismissed, but on appeal
the matter was referred back to the Trial Division for determination on its merits. In August, 1998
the Minister issued the authorization and in September the applicants applied for judicial review of
that authorization. The two applications for judicial review were ordered heard together.

The issues were: (1) whether the Joint Review Panel complied with CEAA, paragraph 4(a), sections
16 and 34 and with the Joint Panel Agreement; (2) whether the Joint Review Panel conducted its
public hearings in accordance with the principles of procedural fairness, the procedural requirements
of CEAA and the Joint Panel Agreement, and the legitimate expectations of the applicants; and (3)
whether the Minister was prohibited from issuing Fisheries Act authorizations for aspects of the
Project that will contravene the Migratory Birds Regulations.

Held, the application should be allowed and the authorization quashed, but the Court declined to
exercise its discretion to grant relief in the application concerning the Panel's report.

(1) To meet the CEAA, section 16 "consideration" duty the Joint Review Panel was required to
perform to a high standard of care. The Panel, not the respondent, had a duty to gather information
under paragraph 34(a ). It was incumbent on the Panel to require the production of information
which it knew existed, and which was apparently relevant to one or more of the section 16 factors in
order to meet the duty to use its production of evidence powers to the full extent necessary to make



available all information required for the conduct of its review. It was not sufficient to fill a gap in
the evidence with subjective, albeit expert opinion, when actual information was known to be
available. To meet its reporting obligations, the Panel had to clearly state its recommendations in its
report, including the evidence it had relied upon in reaching each recommendation. If the Panel
decided to fill a gap in the evidence with its own expert opinion, it had to so state and give an
explanation for why doing so was necessary. If the above-mentioned requirements are complied
with, the CEAA decision maker and the public will be able to decide the weight te be placed on each
recommendation.

The Panel was on notice that consideration of cumulative effects should include forestry and other
mining development. It had a duty to obtain all available information about likely forestry and
mining in the vicinity of the project, to consider this information with respect to cumulative
environmental effects, to reach conclusions and make recommendations about this factor, and to
substantiate these conclusions and recommendations in its report. Respecting forestry activities, the
Panel accepted the respondent's statement that it was unable to obtain the necessary information
from other industry sources and, based on a surrogate measure of the likely effects of modern
forestry practices on discharge rates and water quality, found little evidence of impact. Thus the
Panel did not obtain the "necessary information" respecting forestry activities in the vicinity of the
project, and determined that it was not its obligation to obtain the information. In fact, information
respecting likely future forestry activities in the vicinity of the project site was available. The
evidence conclusively proved that extensive logging and road building activities are likely in the
vicinity of the mine site over at least the next seven years. The Panel, while displaying concern
about ungulate habitat in the mine area, operated on the apparently erroneous assumption that forest
cover would be maintained in that area. The Panel breached its duty to obtain all available
information about likely forestry in the vicinity of the project, to consider this information with
respect to cumulative environmental effects, to reach conclusions and make recommendations about
this factor, and to substantiate these conclusions and recommendations in its report.

The cumulative environmental effect of coal mining on carnivores was of primary concern. The
Panel refused to compel the production of preliminary disclosure documents for a number of other
proposed surface coal mines in the region because they had been submitted in confidence, and
because of the inability to test the relevance of the documents. In so holding, the Panel misconstrued
its power to compel production of evidence, and misconceived that it had the obligation to decide on
the relevance of evidence once produced. Therefore, the Panel breached its duty to obtain all
available information about likely mining in the vicinity of the project, to consider this information
with respect to cumulative environmental effects, to reach conclusions and make recommendations
about this factor, and to substantiate these conclusions and recommendations in the Joint Review
Panel's report.

The requirements of paragraph 16(2)(b) are properly restricted to the alternate means to open-pit
mining being underground mining. The Panel limited its consideration of underground mining as an
alternative because of the respondent's practical and economic concerns. The respondent applied for
Alberta regulatory approval for an open-pit coal mine, and the scope of its environmental impact
assessment was limited accordingly. As a result of this limitation, the Joint Review Panel's
consideration was similarly limited. While the alternative means of underground mining was
generally considered in the Panel's report, the effects of this alternative means, as compared to the
effects of open-pit mining, were not considered in any meaningful way. Simply identifying potential
"alternative means" without discussing their comparative environmental effects did not provide any
useful information to decision makers, and failed to meet the requirements of paragraph 16(2)(b ). A
comparative analysis between open-pit mining and underground mining at the project site was
required to comply with the provisions of paragraph 16(2)(b).



(2) The evidence submitted on behalf of the Canadian Nature Federation proved that a legitimate
expectation had been created that its submissions would be placed before the Joint Review Panel for
consideration. Since neither submission was referred to in the Panel's report or noted in the exhibit
list, on a balance of probabilities neither document was submitted to the Panel for consideration.
Therefore, as a result of a breach of due process based on legitimate expectations, the Panel
committed a reviewable error in that it did not consider information it accepted for consideration.
The Minister's authorization was issued without jurisdiction and had to be quashed.

Under paragraph 24(1)(a) the project cannot proceed until the Joint Review Panel's environmental
assessment is conducted in compliance with CEAA. Therefore, under subsection 24(2) the Minister
has authority and responsibility to direct the Panel to reconvene and direct it to do what is necessary
to make adjustments to its report so that the environmental assessment conducted can be found in
compliance with CEAA.

(3) Although the authorization was quashed, so that the question might be considered as moot, the
issue of whether the Minister could issue an authorization under the Fisheries Act for aspects of the
project which will contravene the Migratory Birds Regulations constitutes a "live controversy" and
the question should be answered.

Migratory Birds Regulations, subsection 35(1) prohibits the deposit of oil, oil wastes, or any other
substance harmful to migratory birds in any area frequented by them. Looking at the expressed
purpose of the Migratory Birds Convention Act, pursuant to which the Regulations were established,
the Convention which it implemented, and the Governor in Council's regulation-making power,
there was a clear intention to provide wide protection to migratory birds. Therefore, the words "any
other substance" should be given a similarly wide interpretation. Thus any substance, including oil
and oil wastes, is capable of being prohibited if it is "harmful". The interpretation of what substances
are "harmful" to migratory birds depends on the facts of each case. While rock might be inert,
millions of tonnes of it deposited into creek beds constitutes a threat to the preservation of migratory
birds that nest there, and therefore in such circumstances is "harmful” and thus within the meaning
of that term as used in subsection 35(1) of the Regulations.

The target of Migratory Birds Regulations, subsection 35(1) is any person who deposits or permits
the deposit of harmful substances. Even if the Minister is acting under lawful authority to issue an
authorization under the Fisheries Act to "allow the harmful alteration, disruption or destruction of
fish habitat", he or she is liable under Regulations, subsection 35(1) for so doing. Such liability
makes the issuance of the authorization "contrary to law" within the meaning of Federal Court Act ,
paragraph 18.1(4)(f) which permits the Trial Division to grant relief if a federal tribunal acted
"contrary to law". But since the Minister can avoid liability for contravention of subsection 35(1) by
the passage of appropriate regulations, the Court would not exercise its discretion to prohibit
issuance of further authorizations. If regulations are not passed, any further authorizations would be
subject to judicial review.
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APPLICATIONS for judicial review to challenge the Department of Fisheries and Oceans'
authorization to begin construction of an open-pit coal mine near Jasper National Park, and of the
Joint Review Panel's report. Application allowed in so far as authorization quashed, but the Court
refused to exercise its discretion to grant relief in the application concerning the Panel's report.
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The following are the reasons for order rendered in English by



Campbell I.: In March 1996, Cardinal River Coals Ltd. (CRC) submitted applications to obtain
Alberta regulatory approvals and a federal Department of Fisheries and Oceans (DFQ) authorization
to construct a 23 km long and 3.5 km wide open-pit coal mine in its mine permit area located 2.8 km
cast of the Jasper National Park boundary.

The applicants have voiced substantial concerns about the Cheviot Coal project (the project), and
commenced this judicial review to challenge the DFO authorization (the authorization) issued which
allows work to begin on the project. The challenge attacks the authorization itself, and the
environmental assessment which is a pre-condition to its issuance, with the intention of having the
public environmental assessment process reopened to address environmental concerns which, they
argue, were not properly considered.

I. Factual Background and Issues

The project involves excavating a series of 30 or more open pits, and the construction of associated
infrastructure which includes roads, rail lines and the installation of a new transmission line for the
supply of electricity. The undertaking will generate millions of tonnes of waste rock which will be
deposited on site in stream valleys and other areas.

The project, being undertaken on the Eastern Slopes of the Rocky Mountains close to the eastern
boundary of Jasper National Park, is located in an environmentally rich area that is home to a variety
of wildlife. It is argued that the construction and operation of the project, which is expected to be in
operation for 20 years, will have a dramatic impact on the immediate and surrounding environment.

Subsection 35(2) of the federal Fisheries Act! requires that an authorization be obtained from the
Minister prior to the alteration, disruption, or destruction of fish habitat. In May 1996, CRC applied
to DFO for the appropriate authorizations required under the Fisheries Act, in connection with the
project. However, before the Minister of Fisheries and Oceans (the Minister) may issue an
authorization for a project in compliance with the Fisheries Act, an environmental assessment must

be conducted pursuant to paragraph 5(1)(d) of the Canadian Environmental Assessment Act
(CEAA). Accordingly, the Minister became the responsible authority for the project pursuant to
subsection 11(1) of CEAA.

A comprehensive study was commenced but, before it was completed, the Minister concluded that
the project may potentially result in significant adverse environmental effects and, therefore, should
be referred to a panel under CEAA. Since an environmental review was also required under Alberta
legislation, the federal Minister of Environment and the Alberta Energy and Utilities Board (EUB)
agreed to hold a joint federal and provincial review as is provided for under CEAA, and, to that end,
signed the "Agreement for the Cheviot Coal Project”, dated October 24, 1996 (Joint Panel
Agreement).

The Joint Panel Agreement set out the terms of reference for the EUB-CEAA Joint Review Panel
(the Joint Review Panel), including the factors that they were required to consider in conducting the
environmental assessment.

The project was referred to the Joint Review Panel in the fall of 1996 and hearings were conducted
from January 13, 1997 to February 20, 1997, with an additional hearing date on April 10, 1997.

On June 17, 1997, the Joint Review Panel issued its report and recommendations entitled Report of
the EUB-CEAA Joint Review Panel: Cheviot Coal Project, Mountain Park Area, Alberta (the Joint
Review Panel's report) which recommended that the Minister approve the project by providing CRC
with the necessary regulatory authorizations under the Fisheries Act.



On October 2, 1997, the Minister, with the approval of the Governor in Council, published the
Federal Government Response to the Environmental Assessment Report of the AEUB-CEAA Joint
Review Panel on the Cheviot Coal Project (the federal response). The federal response outlined the
Government of Canada's reply to the Joint Review Panel's report and indicated that authorizations

for the project would be issued under the Fisheries Act3

On October 31, 1997, the applicants filed an application for judicial review of the Joint Review
Panel's report (T-2354-97). At that time, the Minister had not yet taken a course of action pursuant to

the recommendations contained in that report.4

The application for judicial review of the Joint Review Panel's report was heard before McKeown J.
on April 29 and 30, 1998. In a decision dated June 12, 1998 [(1998), 1998 CanLII 18947 (FC), 152
FE.T.R. 49 (F.C.T.D.)], McKeown J. dismissed the application for judicial review on the ground that
the failure of the applicants to challenge the federal response operated as a barrier to the application
for judicial review of the Joint Review Panel's report. The applicants appealed this decision.

On August 17, 1998, the Minister, pursuant to subsection 35(2) of the Fisheries Act, issued the
authorization, which is the first of a series of authorizations required for the project. The
authorization allowed CRC to begin construction of the access corridor for the project.

The applicants sought to have the authorization added to the record in their appeal from McKeown
J.'s decision in T-2354-97. Isaac C.J., in an order dated September 4, 1998, refused this application
on the ground that the authorization had been issued after the date of McKeown J.'s decision and,
therefore, could not form part of the appeal from that decision.

On September 16, 1998, the applicants filed the present application for judicial review (T-1790-98)
of the authorization and sought to quash it, and to prohibit the issuance of further authorizations.’

On December 1, 1998 [1998 CanLIl 9122 (FCA), [1999] 1 F.C. 483 (C.A.)], the Appeal Division of
this Court (in A-430-98) set aside the decision of McKeown J. (T-2354-97) and ordered that the
proceeding be referred back to the Trial Division "for determination on its merits".% On February 8,
1999, Richard A.C.J., granted intervener status to the Minister, and also ordered that the application
for judicial review in T-2354-97 be heard together with the application for judicial review in T-1790-

98.7

The following three issues have been framed by the applicants:

(i) Did the Joint Review Panel err in law and jurisdiction, in purporting to carry out an
environmental assessment of the project, without complying with paragraph 4(a), section 16 and
section 34 of CEAA and with the Joint Panel Agreement?

This most significant issue will be addressed by first establishing the duties of the Joint Review
Panel, and then determining whether a duty has been breached.

(i) Did the Joint Review Panel conduct its public hearings in accordance with the principles of
procedural fairness, the procedural requirements of CEAA and the Joint Panel Agreement, and the
legitimate expectations of the applicants?

This issue concerns the apparent failure of the Joint Review Panel to consider a submission filed by
the applicant Canadian Nature Federation.



(iii) Is the Minister prohibited from issuing Fisheries Act authorizations for aspects of the
project that will contravene the Migratory Birds Regulations?®

This final issue concerns whether an apparently lawful authorization is in fundamental conflict with
certain regulatory provisions.

II. Legal Context
A. The provisions of CEAA

An overview of duties? under CEAA is conven-iently expressed as follows:

" Information-gathering: the review panel must ensure that all information required for an
assessment is obtained and made available (s. 34(a)) and hold hearings to foster public participation

(s. 34(b)).

" Considerations: the panel must conduct an environmental assessment (EA) of the project which
includes, inter alia, an assessment of all related operations and undertakings (s. 15), and
consideration of cumulative environmental effects and their significance (ss. 16(1)(a) and (b)),
mitigation measures (s. 16(1)(d)), the need for and alternatives to the project (s. 16(1)(¢)), alternative
means of carrying out the project and the environmental effects of those alternatives (s. 16(2)(b)),
and the capacity of affected renewable resources to be sustained (s. 16(2)(d)).

" Report: the panel must prepare a report which includes the rationale, conclusions, and
recommendations of the panel regarding the matters considered in the EA, and a summary of any
public comments (s. 34(c)).

" Decision: the responsible authority (RA) must respond to the report, with the approval of the
Governor in Council (s. 37(1.1)(a)). Then, the RA (in this case the Minister of Fisheries and Oceans)
may take a course of action under s. 37(1), i.e. make a decision. If the project is likely to cause
significant adverse environmental effects, the RA may approve the project only if its effects "can be

justified in the circumstances” (. 37(1)(::1)).10
By subsection 2(1) of CEAA, an "environmental assessment" is defined as follows:

Erreur ! Signet non défini.2. (1)...

"environmental assessment” means, in respect of a project, an assessment of the environmental
effects of the project that is conducted in accordance with this Act and the regulations;

The definition of "environmental effect” found in subsection 2(1) of CEAA and the important duties
on the Joint Review Panel found in paragraph 4(a ), subsections 16(1) and (2) of CEAA are central
to this application. These provisions are as follows:

Erreur ! Signet non défini.2, (1)...

"environmental effect” means, in respect of a project,

(a) any change that the project may cause in the environment, including any effect of any such
change on health and socio-economic conditions, on physical and cultural heritage, on the current
use of lands and resources for traditional purposes by aboriginal persons, or on any structure, site or
thing that is of historical, archaeological, paleontological or architectural significance, and



(b) any change to the project that may be caused by the environment,

whether any such change occurs within or outside Canada;

Erreur | Signet non défini.4. The purposes of this Act are

(a) to ensure that the environmental effects of projects receive careful consideration before
responsible authorities take actions in connection with them;

Erreur ! Signet non défini.16. (1) Every screening or comprehensive study of a project and every
mediation or assessment by a review panel shall include a consideration of the following factors:

(a) the environmental effects of the project, including the environmental effects of malfunctions
or accidents that may occur in connection with the project and any cumulative environmental effects
that are likely to result from the project in combination with other projects or activities that have
been or will be carried out;

(b) the significance of the effects referred to in paragraph (a);

(c) comments from the public that are received in accordance with this Act and the regulations;

(d) measures that are technically and economically feasible and that would mitigate any
significant adverse environmental effects of the project; and

(e) any other matter relevant to the screening, comprehensive study, mediation or assessment by a
review panel, such as the need for the project and alternatives to the project, that the responsible
authority or, except in the case of a screening, the Minister after consulting with the responsible
authority, may require to be considered.

(2) In addition to the factors set out in subsection (1), every comprehensive study of a project and
every mediation or assessment by a review panel shall include a consideration of the following
factors:

(a) the purpose of the project;

(b) alternative means of carrying out the project that are technically and economically feasible
and the environmental effects of any such alternative means;

(c) the need for, and the requirements of, any follow-up program in respect of the project; and

(d) the capacity of renewable resources that are likely to be significantly affected by the project to
meet the needs of the present and those of the future.

B. Precedent interpreting the provisions of CEAA
Two decisions clearly define the legal importance of the environmental assessment and the standard

to be applied respecting its sufficiency.

1. The Appeal Division decision in A-430-98 respecting T-2354-9711

Adapted to the present application, the points that emerge from Sexton J.A.'s decision are these: the
environmental assessment carried out by the Joint Review Panel in accordance with CEAA is a pre-
condition to the issuance of the authorization; the assessment must be conducted in accordance with



the CEAA, including the requirements of section 16; and a "proper” assessment is one conducted in
accordance with CEAA. I take this last statement to mean that an assessment which is not conducted
in accordance with CEAA is one conducted in error of law.

2. Alberta Wilderness Assn. v. Express Pipelines Ltd. 12

The principle that an environmental assessment can be challenged and found not to be in accordance
with CEAA on an error in law was previously established in Alberta Wilderness Assn. v. Express
Pipelines Ltd.

Adapted to the present application, the points that emerge from Hugessen J.A.'s decision are these:
the Joint Review Panel's failure to comply with a requirement of section 16 of CEAA can constitute
an error of law; it is important to appropriately characterize a perceived failure to comply as a
question of law or merely an attack on the "quality" of the evidence and, therefore, the "correctness"
of the conclusions drawn on that evidence; if a perceived failure is in the latter category, no question
of law arises and, therefore, the conclusions of the Joint Review Panel stemming from an
uncontested high degree of expertise in environmental matters, must not lightly be interfered with;
determining the "significance" of an environmental effect under paragraph 16(1)(d ) of CEAA
involves a subjective determination by the Joint Review Panel and does not involve an interpretation
leading to possible error in law; the "alternative means" to be considered under paragraph 16(2)(5)
are circumscribed by the scope of the environmental assessment set by the Joint Panel Agreement;
and mitigation measures and environmental effects are properly considered together.

It is important to note that, in Alberta Wilderness Assn. v. Express Pipelines Ltd. the Appeal Division
found that the joint review panel in that case conducted a "full and thorough environmental
assessment”. This is, therefore, a qualitative finding which, as a practical matter, contributed to
arguments on the sufficiency of the panel report to be rejected. In effect, the Appeal Division found
that the panel in that case met its statutory duties of information gathering and reporting.

Therefore, the primary question is whether the Joint Review Panel in the present case has met its
statutory information gathering and reporting duties. If a duty is found to be breached, as a
misinterpretation of a legal requirement, it is an error of law. It is uncontested that if such a finding is

made, the standard of review of the error is correctness. 13

ITI. The Joint Review Panel: Duties

A. The Alberta and federal approval processes

The following excerpt from the Joint Review Panel's report outlines the Alberta regulatory approval
process:

1.2 Approval Process

In Alberta, the development of a coal mine is based upon a two-stage approval process. The first
provincial approval (or permitting) stage deals primarily with the conceptual plans for the mine
project as a whole. This stage is carried out under the disclosure requirements of the Coal
Development Policy for Alberta, the EIA [Environmental Impact Assessment] requirements of
Alberta Environmental Protection (AEP), and the permit requirements of the EUB [Alberta Energy
and Utilities Board]. In the case of the Cheviot Coal Project, a federal approval from the DFO is also
required. These various processes are described in greater detail below.



The second stage of the approval process, generally referred to as the licensing stage, is designed to
examine, on an individual basis and in much greater detail, the specific components of the project.
These include licenses from the EUB for individual pits and rock dumps, as well as more detailed
approvals from AEP for air and water emissions and reclamation plans.

The two-stage approval process for coal mine projects is designed to first look at, on a broad-scale
basis, the full range or likely environmental and technical issues associated with a project, and in so
doing, set broad boundaries for acceptable development scenarios. The second stage is intended to
allow for site-specific changes to the broader conceptual plans approved during the first stage. The
presence of the second stage recognizes the inherent difficulty for a company in predicting the
optimal pit, highwall, waste dump, and reclamation program designs prior to accurately establishing
the actual extent and distribution of the coal resources. The presence of the licensing stage helps to
ensure that both resource conservation and environmental protection are optimized in a manner not
possible during the permitting stage.

1.2.1 Coal Development Policy for Alberta (1976)

The Coal Development Policy for Alberta is designed to bring about and maintain the maximum
benefits of the province's coal resources for the people of Alberta. A fundamental principle of the
Coal Development Policy is that no development will be permitted unless the Alberta Government is
satisfied that it may proceed without irreparable harm to the environment and with satisfactory
reclamation of any disturbed land.

The Coal Development Policy provides a classification of provincial lands into four categories based
on: their relative environmental sensitivity; the range of alternate land uses; the potential coal
resources; and the extent of existing development of townsites and transportation facilities.

The Coal Development Policy also provides for a four-step screening and approval process for coal
mines which includes:

(1) preliminary disclosure to government,

(2) disclosure by the applicant to the public,

(3) consideration of a formal application through a public hearing, and
(4) a final decision by the government.

CRC submitted a preliminary disclosure, as required by the Coal Development Policy, to the
Government of Alberta and in December 1985 received approval in principle to proceed to the next
stage of the approval process.

1.2.2 Alberta Environmental Protection

The Cheviot Coal Project includes both a surface mine producing a projected 3.2 million tonnes of
coal per year and a coal processing plant. As a result, it is a mandatory project as set out under the
Environmental Assessment Regulations of the AEPEA and so requires the preparation of an EIA.

A draft Terms of Reference for the EIA was developed jointly between both the federal and
provincial governments and CRC. These were made available to the public for review in October
1994. After receipt of comments, the Terms of Reference were finalized and published by the
Alberta Director of Environmental Assessment on 23 January 1995. The EIA was submitted by CRC
in March 1996 to the EUB as one component of its application. Following the review of the EIA,
AEP's Director of Environmental Assessment advised the EUB on 18 September 1996 that the EIA



now addressed the requirements set out in Section 47 of the AEPEA and in the final Terms of
Reference. The Director also advised the EUB that the EIA report was complete pursuant to Section
51 of the AEPEA.

1.2.3 Alberta Energy and Utilities Board

Under Section 10(1)(b) of the Coal Conservation Act, no person shall develop a mine site without
first applying for, and obtaining, a permit from the EUB. Similarly, under Section 23(1)(a) of the
Coal Conservation Act, no person shall construct or begin operations at a new coal processing plant
without applying for, and obtaining, an approval from the EUB. A permit and licence from the EUB
are also required under Sections 12, 14, and 17 of the Hydro and Electric Energy Act in order to
construct and operate a new transmission line and to operate a new substation.

The processing of applications made by companies to the EUB is guided by the requirements of the
Energy Resources Conservation Act (ERCA) and the associated Rules of Practice. Section 29(2) of
the ERCA requires that, if it appears to the EUB that its decision on an application may directly and
adversely affect the rights of a person, the EUB provide: (1) notice of the application; (2) an
opportunity for learning the facts regarding the application; and (3) an opportunity to cross-examine
the applicant and to present evidence and argument to the EUB.

The Rules of Practice provide direction on procedures, including the provision of notice,
submissions by interveners, and the presentation of submissions. By agreement between the EUB
and the Canadian Environmental Assessment Agency (CEAA), the EUB Rules of Practice governed
the procedures followed by the Panel in addressing these applications.

1.24 Federal Department of Fisheries and Oceans/
Federal Department of the Environment/
Canadian Environmental Assessment Agency

Section 35(2) of the Fisheries Act requires that an authorization be obtained from the Minister of
Fisheries and Oceans prior to the alteration, disruption, or destruction of fish habitat. Under the CEA
Act, prior to issuing such an authorization, an environmental assessment of the project must be
undertaken. Following notification by CRC as to its intention to apply for the above authorization,
the DFOQ, as a Responsible Authority under the CEA Act, initiated a review of the proposed project.
In a letter dated 26 August 1996 to the Minister of the Environment, the Minister of Fisheries and
Oceans stated that, following a review of CRC's environmental information, the DFO had
determined that the project may potentially result in significant adverse environmental effects. In
order to expedite the review process, the Minister of Fisheries and Oceans recommended that the
Cheviot Coal Project should be referred by the Minister of the Environment for review by a panel
and further recommended, in the spirit of the 1993 Canada/Alberta Harmonization Agreement for
Environmental Assessment, that the CEAA attempt to integrate this panel review through a Joint
Review Panel, with any hearing process required by the EUB.

Sections 40 and 41 of the CEA Act provide for the establishment and appointment of a Joint Review

Panel and for the factors to be considered by a Joint Review Panel. 14

B. Decision-making and recommendation duty

As can be seen, the two distinct Alberta and federal regulatory processes set different obligations for
the Joint Review Panel to meet. The difference between the two is clearly set out in the following
passage from the Joint Review Panel's report:



There are significant differences worth noting in the role of the Panel in a combined provincial and
federal decision-making process. Under the Alberta provincial statutes, the Panel is charged with
determining whether a proposed energy development is in the public interest. In making its
determination as to whether a project is in the public interest, the Panel is required to consider a
range of factors, including resource conservation, safety, economic and social impacts of the project,
and effects on the environment. Its decision, including reasons, is documented in a Decision Report.

Under the CEA Act, the Panel is required to submit to the Minister of the Environment and to the
Responsible Authority (in this case DFO) a report which provides its rationale, conclusions, and
recommendations relating to the environmental assessment of the project, including any mitigation
measures and follow-up programs. No decision on federal issues is made by the Panel. Section 37 of
the CEA Act authorizes the Responsible Authority to exercise its power to allow a project to proceed
if, taking into account the report submitted by a review panel and any mitigation measures, its
adverse environmental effects are deemed to be insignificant or, if they are significant, felt to be
justified in the circumstances.

As per the agreement between the EUB and CEAA, the Panel intends to issue a single Decision
Report designed to meet the requirements of both levels of government.1?

Therefore, in the present case, the Joint Review Panel has two roles to fulfill: Alberta decision-
making, and federal recommending. The statutory schemes leading to the review reflects this
difference. The Alberta scheme has the Joint Review Panel decision as the last step in a process
which has first tested for deficiencies in the Environmental Impact Assessment (EIA) produced by
CRC, whereas the federal process has the Joint Review Panel recommendation as the first step in the
decision-making to be conducted thereafter. Under CEAA, apart from the determination that the
project may result in significant adverse environmental effects, prior to the Joint Review Panel's

review activities, no pre-determination of sufficiency had occurred.1®

Therefore, the essential point is that, to satisfy the Minister's concern about the project, the CEAA
information gathering investigation can reasonably be expected to go farther than that necessary to
meet Alberta requirements.

C. Consideration, information gathering, and reporting duties under CEAA and the Joint Panel
Agreement

1. Consideration duty

The general duty set out in subsections 16(1) and (2) is as follows:

Erreur ! Signet non défini.16. (1) Every screening or comprehensive study of a project and every
mediation or assessment by a review panel shall include a consideration of the following factors:

(2) In addition to the factors set out in subsection (1), every comprehensive study of a project and
every mediation or assessment by a review panel shall include a consideration of the following
factors: . . . . [Emphasis added.]

Section 41 [as am. by S.C. 1998, c. 25, s. 164] of CEAA requires that a joint panel agreement
include the factors required to be considered under subsections 16(1) and (2), and also provides that
additional "requirements" can be set out. This section reads as follows:



Erreur ! Signet non défini.41. An agreement or arrangement entered into pursuant to subsection
40(2) or (3), and any document establishing a review panel under subsection 40(2.1), shall provide
that the assessment of the environmental effects of the project shall include a consideration of the
factors required to be considered under subsections 16(1) and (2) and be conducted in accordance
with any additional requirements and procedures set out in the agreement and shall provide that

(a) the Minister shall appoint or approve the appointment of the chairperson or appoint a co-
chairperson, and shall appoint at least one other member of the panel;

(b) the members of the panel are to be unbiased and free from any conflict of interest relative to
the project and are to have knowledge or experience relevant to the anticipated environmental
effects of the project;

(c) the Minister shall fix or approve the terms of reference for the panel;

(d) the review panel is to have the powers provided for in section 35;

(e) the public will be given an opportunity to participate in the assessment conducted by the
panel;

(/) on completion of the assessment, the report of the panel will be submitted to the Minister; and

(g) the panel's report will be published.

With regard to the scope of the consideration to be undertaken by the Joint Review Panel, paragraph
41(c) of CEAA requires that the Minister "shall fix or approve the terms of reference for the panel”.
Schedule 1 to the Joint Panel Agreement in the present case, named "Terms of Reference for the
Panel of the Cheviot Coal Project”, sets out the terms of reference for consideration of the project,
and requires that:

2. The Panel will include in its review of the Cheviot Coal Project consideration of the factors
identified in Appendix 1. The Joint Review Panel's consideration of the factors listed in Appendix 1

shall be reflected in the Final Report.1”

With regard to the section 16 CEAA factors to be considered by the Joint Review Panel, it is not
contested that, in somewhat different wording, Appendix 1 to Schedule 1 of the Joint Panel
Agreement requires that the factors listed in the following sections of CEAA are to be considered by
the Joint Review Panel: paragraph 16(1)(a): environmental effects, including cumulative effects;
paragraph 16(1)(b): significance of the effects; paragraph 16(1){c): public comments; paragraph
16(1)(d): mitigating measures; paragraph 16(1)(e): need for the project and alternatives to the
project; and paragraph 16(2)(b): alternative means of carrying out the project.1®

In addition, the opening words of Appendix 1 to the Joint Panel Agreement require as follows:

For the purposes of the EUB, the Panel shall determine whether the Cheviot Coal Project is in the
public interest, having regard to the social and economic effects of the project and the effects of the
project on the environment and shall consider but not be limited to the factors itemized below. These
factors will also be considered by the Panel in developing and substantiating conclusions and

recommendations for federal decision makers;. . .1°

I find that in the present case, given the Minister's conclusion that "the project may potentially result

in significant adverse environmental effects”,2? and the just identified need for information to be

gathered to meet CEAA requirements as opposed to Alberta requirements, to meet the
"consideration” duty in section 16 of CEAA the Joint Review Panel is required to perform to a high
standard of care.



2. Information gathering duty

A mandatory requirement of a CEAA environmental assessment is set out in paragraph 34(a) as
follows:

Erreur ! Signet non défini.34. A review panel shall, in accordance with any regulations made for that
purpose and with its term of reference,

(a) ensure that the information required for an assessment by a review panel is obtained and made
available to the public; [Emphasis added.]

However, Schedule 1 of the Joint Panel Agreement states:

4. The Panel will ensure that all information required for the conduct of its review is obtained and
made available to the public, which will include, but is not necessarily limited to:

a) existing technical, environmental or other information relevant to the review, including
documents filed in connection with applications No. 960313, and 960314 to the EUB and comments
and critique on these documents,

b) supplementary information including a description of any public consultation program, its
nature and scope, issues identified, commitments made, and outstanding issues,

c¢) the terms of reference for the EIA, dated January 23, 1995, for the Cheviot Coal Project and

documentation generated by the proponent, and other interested parties, in response to these terms

of reference,21

d) any other available information that is required to assess the significance of the Environmental
Effects.22 [Emphasis added.]

I find that the underlined words of paragraph 4 of Schedule 1 have an amplifying effect on the
requirements of paragraph 34(a) of CEAA and create a clear and onerous evidence gathering duty on
the Joint Review Panel in the present case, being the duty to obtain all available information that is
required to conduct the environmental assessment.

Respecting the use of the phrase "all information required” in paragraph 4, with respect to the CEAA
aspect of the Joint Review Panel's duty, I find that what is "required” is that which will meet the just
found high standard of care respecting consideration of the section 16 factors, and the onerous

evidence gathering duty on the Joint Review Panel.23

I also find that the information gathering duty of the Joint Review Panel does not depend on the
project proponent CRC's information gathering success, nor does it depend on that of any intervener
or interested party. The duty is the Joint Review Panel's to meet.

The Joint Review Panel is provided with ample powers to compel the production of evidence.
Section 35 of CEAA reads as follows:

Erreur ! Signet non défini.35. (1) A review panel has the power of summoning any person to appear
as a witness before the panel and of ordering the witness to

(a) give evidence, orally or in writing; and
(b) produce such documents and things as the panel considers necessary for conducting its
assessment of the project.



(2) A review panel has the same power to enforce the attendance of witnesses and to compel them to
give evidence and produce documents and other things as is vested in a court of record.

(3) A hearing by a review panel shall be public unless the panel is satisfied after representations
made by a witness that specific, direct and substantial harm would be caused to the witness by the
disclosure of the evidence, documents or other things that the witness is ordered to give or produce
pursuant to subsection (1).

(4) Where a review panel is satisfied that the disclosure of evidence, documents or other things
would cause specific, direct and substantial harm to a witness, the evidence, documents or things are
privileged and shall not, without the authorization of the witness, knowingly be or be permitted to be
communicated, disclosed or made available by any person who has obtained the evidence,
documents or other things pursuant to this Act.

(5) Any summons issued or order made by a review panel pursuant to subsection (1) shall, for the
purposes of enforcement, be made a summons or order of the Federal Court by following the usual
practice and procedure.

(6) No action or other proceeding lies or shall be commenced against a member of a review panel for
or in respect of anything done or omitted to be done, during the course of and for the purposes of the
assessment by the review panel.

3. Reporting duty

The opening words of Appendix 1 to the Joint Panel Agreement quoted above require that "[the
factors listed in Appendix 1] will also be considered by the [Joint Review] Panel in developing and
substantiating conclusions and recommendations for federal decision makers" [underlining added].
Therefore, by these words, I find it is reasonable to conclude that the Joint Review Panel is required
to substantiate the recommendations made for the purposes of CEAA.

In addition, the terms of reference set for the Joint Review Panel to follow, by paragraphs 2 and 4 of
Schedule 1 to the Joint Panel Agreement quoted above, require that the process of information
gathering be transparent. Similarly, as the Joint Review Panel's report must reflect the Joint Review
Panel's consideration of the section 16 factors, I find the reporting must be transparent as well.

Obviously, the Joint Review Panel's report has a multifaceted advisory purpose. First, the public has
a right to know the basis for recommendations made in order to know how to respond legally or
politically; similarly, federal decision makers must know the evidentiary basis for any
recommendation made in order to assign it weight in formulating an appropriate response.

Granted, there might be gaps in the evidence about cumulative environmental effects. Where such is

the case, the Canadian Environmental Assessment Act: Responsible Authority’s Guide** properly
suggests that the professional expertise of the panel members can be applied to fill the gaps.

However, in my opinion, the suggestion that gaps in the evidence can be filled by expert opinion
only applies where the evidence is not available; that is, where either it does not exist or is
inaccessible.

By the provisions of section 35 of CEA A, which provide production of evidence powers, including
confidential evidence, I find that the Joint Review Panel has a duty to use these powers to the full
extent necessary to, in the words of paragraph 4 of Schedule 1, obtain and make available "all
information required for the conduct of its review".



I find that to meet this duty it is incumbent on the Joint Review Panel to require the production of
information which it knows exists, and which is apparently relevant to one or more of the section 16
factors. In my opinion, it is not sufficient to withdraw from this duty to fill a gap in the evidence
with subjective, albeit, expert opinion, when actual information is known to be available.

During the course of the hearing, CRC argued that the Joint Review Panel's report is a combination
of the Joint Review Panel's report itself, and all the evidence obtained in the course of the
environmental assessment. Therefore, it is argued, it is not necessary that the Joint Review Panel's
report detail the evidence relied upon, but, rather, it is enough to draw conclusions and merely state
them based on that evidence, filling gaps with expert evidence where required. I do not accept this

argument.

I find that to meet its reporting obligations, the Joint Review Panel must clearly state its
recommendations in the Joint Review Panel's report, including the evidence it has relied upon in
reaching each recommendation. I also find that if the Joint Review Panel decides to fill a gap in the
evidence with its own expert opinion, it must clearly state this to be the case and give an explanation
for why doing so is necessary. In this way, the CEAA decision maker, and the public, will be able to
decide the weight to be placed on each recommendation reached.

D. The Joint Review Panel's approach to complying with section 16 of CEAA

In Alberta Wilderness Assn. v. Express Pipelines Lid. 23 the argument was made that the factors
listed in section 16 should be considered in sequence and, therefore, environmental effects should be
considered before mitigating measures. This argument was rejected, essentially on the basis that
expert analysis requires the application of expert knowledge, and there is no mandatory ordering of a
section 16 analysis, and the approach should be for the panel to determine. However, whatever the
approach, it is clear that, from the provisions of CEAA and the Joint Panel Agreement, section 16
factors must still be "considered" as I have found.

The Joint Review Panel approved the approach CRC adopted in its EIA in assessing the significance

of any adverse environmental effects potentially resulting from the project.26 With respect to the
issue of approach, the applicants have objections respecting the following elements considered. I
reject these objections for the reasons given.

1. Valued Environmental Components (VEC's)

The Joint Review Panel endorsed the CRC's approach to considering environmental effects through
considering "those environmental attributes associated with the proposed project development,
which have been identified to be of concern by either the public, government, or the professional

community" 27 I find that this decision to focus consideration of environmental effects through the
lens of physical, biological and social/economic components of the environment is clearly within the
expertise of the Joint Review Panel to make. However, choice of this approach does not limit the
Joint Review Panel's duty to meet the requirements of section 16.

2. Significance of environmental effects

Paragraph 16(1)(a) of CEAA requires a consideration of the environmental effects of the project,
and paragraph 16(1)(d) requires the Joint Review Panel to make findings respecting the significance
of the effects so considered. In my opinion, the Joint Review Panel is first required to define and
describe the environmental effects, and then to make a finding respecting the weight to be placed on

each effect, or in the words of the provision, to consider the "significance" of each effect. 28



In the process of ascribing weight, mitigation of an effect is an important factor to be taken into

consideration.2® By paragraph 16(1)(d), the Joint Review Panel is charged with a duty to consider
measures that are "technically and economically feasible" to mitigate any significant adverse
environmental effect. In my opinion, the use of "significant” in this subsection requires different
judgment than that used in paragraph 16(1)(b ). That is, if a defined and described environmental
effect is considered "adverse" and "significant”, that is substantial, then mitigation of this effect by
practical means is important to consider. Once considered, the conclusion reached then becomes a
feature of the environmental effect, about which a decision can be made respecting the weight to be
placed on it in the governmental decision-making process.

I find the approach used by the Joint Review Panel with respect to significance and mitigation is
within the Joint Review Panel's expertise and is in accord with the requirements of section 16 of
CEAA.

IV. The Joint Review Panel: Breach of Duty?:

Cumulative Effects

A, Ex f nsider lati ff

1. CEAA and Joint Panel Agreement requirements

The duty set under CEAA is contained in paragraph 16(1)(a) as follows:

Erreur ! Signet non défini.16. (1) Every screening or comprehensive study of a project and every
mediation or assessment by a review panel shall include a consideration of the following factors:

(a) the environmental effects of the project, including the environmental effects of malfunctions
or accidents that may occur in connection with the project and any cumulative environmental effects
that are likely to result from the project in combination with other projects or activities that have

been or will be carried out; [Emphasis added.]
In addition, paragraph 3 of Appendix 1 of the Joint Panel Agreement reads as follows:

The Environmental Effects of the Cheviot Coal Project including the Environmental Effects of
malfunctions or accidents that may occur in connection with the Cheviot Coal Project and any
cumulative Environmental Effects that are likely to result from the Cheviot Coal Project in
combination with other projects or activities that have been or are likely to be carried out. [Emphasis
added.]

By comparing the above two provisions it can be seen that the requirements of CEAA are amplified
by the Joint Panel Agreement: that is, in the former, the cumulative effects that are likely to result
from the project are to be considered in combination with others that "have been or will be carried
out” [underlining added], while in the latter, cumulative effects are to be considered in combination
with others that "have been or are likely to be carried out” [underlining added]. Thus, the Joint Panel
Agreement requires that certain projects which have not yet been approved are to be considered.

2. Federal concerns
In its submission to the Joint Review Panel, the DFO clearly stated that one of its concerns relating

to the project is "the loss/degradation of stream habitat due to mine development which in
conjunction with creation of multiple pit lakes in the area may affect the function and integrity of the



aquatic ecosystems involved" 30 In particular, DFO cited as an effect of loss/alteration of stream
habitat the cumulative impacts of "multiple developments (e.g., the proposed mine development and

forest:ry)".?’1

The Joint Review Panel's report acknowledges that Parks Canada expressed concern that "the
Cheviot Coal Project, as proposed, clearly has the potential to adversely impact the ecological
integrity of Jasper National Park". In this respect Parks Canada recommended that "the cumulative
effects/core area assessment should be expanded to include other planned or foreseeable human

activities (eg. timber harvesting, mineral and oil and gas exploration and development, recreation,

etc.) in the larger analysis area” 32

Therefore, the Joint Review Panel was certainly on notice that consideration of cumulative effects
should include forestry and other mining development. On the basis of the above analysis of the
requirements of CEAA in combination with the Joint Panel Agreement, I find that the Joint Review
Panel had a duty to obtain all available information about likely forestry and mining in the vicinity
of the project, to consider this information with respect to cumulative environmental effects, to reach
conclusions and make recommendations about this factor, and to substantiate these conclusions and
recommendations in the Joint Review Panel's report.

B. Meeting the duty
1. Forestry

Respecting forestry activities in the vicinity of the project, the Joint Review Panel made the
following statement:

The Panel also notes that CRC, in attempting to carry out an assessment of potential cumulative
effects (CEA), stated that it was unable to obtain the necessary information from other industry
sources, particularly forestry. The Panel can appreciate the difficulty that this creates for an
applicant. Given that a CEA is a requirement of both the provincial and federal EIA process, the
Panel believes that the government has a responsibility for ensuring either that needed data can be
collected or alternatively, that the current legislation is amended to recognize the limitations that lack
of cooperation between industry sectors or companies within a sector can create for a CEA. In this
particular case, the Panel notes that CRC was able to use data from the Tri-Creeks watershed as a
surrogate measure of the likely effects of modern forestry practices on both discharge rates and
water quality, and found little evidence of impact. Therefore, the Panel does not expect the
cumulative effects of coal mining and forestry at present/predicted levels to have a significant
impact on regional fisheries resources, or reduce their capacity as renewable resources, to meet

either present or future needs. >3

I find that this statement proves two facts: the Joint Review Panel did not obtain "necessary
information”, and the Joint Review Panel determined that it was not its obligation to obtain the
information.

In fact, information respecting likely future forestry activities in the vicinity of the project site is
available. Subsequent to the judicial review hearing of T-2354-97 before McKeown J., the Appeal

Division allowed the filing of new evidence to prove this point.34 The same evidence has been filed

in the present application.35 The evidence conclusively proves that extensive logging and road
building activities are likely to the northeast, east and southeast of the mine site over at least the next
seven years.



With respect to ungulates, the Joint Review Panel found as follows:

Based on the evidence provided, the Panel is prepared to accept CRC's estimates of the expected
effects of the development and operation of the surface mine and coal processing plant on ungulate
populations as reasonable. The Panel accepts that during site clearing, mine and plant construction,
and mine and plant operations, habitat will be lost and ungulate populations displaced. Furthermore,
normal movement patterns by ungulates across the mine site will be disrupted, possibly extensively.
While some impacts can be expected to extend beyond the life of the mine (i.e. 20+ years), the Panel
does believe that ungulate populations can be re-established progressively within a reasonable time
frame, thus lessening the impact, particularly given the CRC's commitment to enhancement. The
Panel also believes that ungulates in general will be better able to adapt to human activities within
the active mine areas, provided they are not harassed, than some other wildlife species such as
wolves or grizzly bears. As a result, during active mine development, the Panel believes that CRC's
prediction that ungulates will continue to use undisturbed habitat at the periphery of and within the
surface mine is reasonable, provided these areas are properly managed.

A fourth source of impacts on the success of CRC's program to mitigate impacts on ungulates would
be the cumulatlve effect from the loss of forest cover in areas surroundmg the mine site. The Panel

ablished on the mine

tself, will hkely be a kgx component for successﬁll re-estabhshment of ungulate populations. The
Panel notes that all four sources of impacts on ungulates described above (i.e. human use patterns of

non-lease areas during mining, the impacts of relocation of human use from the mine lease, the re-
establishment of human use of the mine lease following mining, and the loss of ungulate habitat

adjacent to the mine lease) are all, to some degree, beyond the direct control of CRC.36 [Emphasis
added.]

From these statements it is evident that the Joint Review Panel, while displaying concern about
ungulate habitat in the mine area, operated on the apparently erroneous assumption that forest cover
would be maintained in that area.

Therefore, I find that the Joint Review Panel breached its duty to obtain all available information
about likely forestry activities in the vicinity of the project, to consider this information with respect
to cumulative environmental effects, to reach conclusions and make recommendations about this
factor, and to substantiate these conclusions and recommendations in the Joint Review Panel's

report.37

2. Mining

Of primary concern in this application is the cumulative environmental effect of coal mining on
carnivores. The geographic area about which concern exists is called the "Coal Branch" planning
area, which is a large area on the eastern slopes of the Rocky Mountains which contains the project's
"Carnivore Cumulative Effects Assessment" area, which in turn contains the project mine site.

Alberta government information describes coal mining in the Coal Branch as follows:

Coal"Coal development in the Coal Branch dated back to the turn of the century and increased until
the 1950's when railways converted to diesel fuel. Major coal development then occurred as the
demand for both metallurgical and thermal coal grew in the late 60's and 70's. Coal production in
1984 was just under eight million tonnes (about half metallurgical coal and half thermal). The extent



of existing coal deposits presently proven in the planning area contains a total of nearly three billion
tonnes of coal. Much of the coal rights are under disposition. Today, there are three coal-mines
operating in the Coal Branch. Two other projects have been issued mine permits and are awaiting
growth and stabilization of both world and domestic coal markets. Preliminary disclosures of six
coal projects have been recognized by the government as being consistent with government policies
or intentions for these areas. With exploration, the more promising coal deposits are proven and
reserves are increased.

The Coal Branch area is important for the development of high quality coals because of geology and
the existing infrastructure.38

With respect to coal mining interest in the Coal Branch, and with respect to the two permits that
have been granted in the area, the applicants submit the following evidence:

7. Integrated resource planning, the process that produced the Coal Branch Sub-Regional Integrated
Resource Plan ("IRP"), is the mechanism through which the Eastern Slopes Policy is implemented
by providing more detailed and comprehensive land use allocations and guidance. The IRP indicates
that six (6) "approvals in principle" have been given by the Government of Alberta for new coal
projects in the planning region where the proposed Cheviot Coal Mine Project is located. The IRP
also notes that there are three coal mines operating in the region and two others which have been
issued permits already but have not yet begun operations (p. 9). A copy of the relevant portion of the
IRP is attached hereto and marked as Exhibit "3".

8. The two projects for which permits have already been granted are initiatives of Manalta Coal Ltd.,
and are known as the McLeod River and Mercoal projects. At the time of the Review Panel's
environmental assessment, these two approved mines had not yet got underway. However,
information on the nature of these planned projects and their location was available at the time of the
Review Panel's hearing for the Cheviot Coal Project because applicants are required under the
Preliminary Disclosure process to submit information relating to the "scope, timing, and overview of
environmental impact" of a project prior to receiving an "approval in principle" (which precedes the
permitting stage) (see Exhibit "1", Coal Development Policy , p. 32). Because these projects had
been approved, their cumulative effects in combination with the environmental effects of the Cheviot
Coal Project on the aquatic and terrestrial ecosystem and valued environmental components of the

area should have been considered in the Review Panel's report but were not.3?

The project and another CRC mine are included in the six approvals in principle. With regards to the
remaining five, the applicants have submitted the following evidence:

12. The AWA Coalition asked the Review Panel to compel the Government of Alberta to produce
the "approvals in principle" for the other five (5) planned mine projects so it could consider them in
its review. At a minimum, the AWA Coalition wanted the Review Panel to compel the disclosure of
at least the names of the companies, the location of the coal leases involved and what volumes of
coal they were looking to produce. The AWA Coalition believed that this information was relevant
and necessary to the Review Panel's environmental assessment under the Canadian Environmental

Assessment Act A0
About the application to compel the "approvals in principle", the Joint Review Panel said this:

The AWA Coalition requested that the Panel require the Government of Alberta to produce copies of
the preliminary disclosure documents, prepared under the requirements of the Coal Development
Policy of Alberta, for a number of other surface coal mines which had been proposed in the region.



The Government of Alberta advised the Panel that those documents had, in its view, been submitted
in confidence and so could not be released, except perhaps under a request under the Freedom of
Information and Protection of Privacy Act. The Government also noted that the documents were
dated, with some being submitted in the mid-1970's, and that without someone to speak to them, it
would not be possible to determine if the various proposals remained relevant.

The Panel determined that, given the expectation of the parties that the documents were submitted in
confidence and, more importantly, the inability of anyone, including the applicant, to test the
relevance of the documents, it was not prepared to attempt to compel that the documents be

submitted to the hearing.*!

I find that this statement proves that the Joint Review Panel failed to compel the production of the
mining information because it misconstrued its power to do so, and it misconceived that it has the
obligation to decide on its relevance once produced.

Therefore, with respect to the two projects for which permits have been granted and the five projects
which have received approvals in principle, I find that the Joint Review Panel breached its duty to
obtain all available information about likely mining in the vicinity of the project, to consider this
information with respect to cumulative environmental effects, to reach conclusions and make
recommendations about this factor, and to substantiate these conclusions and recommendations in
the Joint Review Panel's report.

V. The Joint Review Panel: Breach of Duty?:

Alternate Means

A. Extent of the duty to consider alternate means
Paragraph 16(2)(5) provides as follows:

Erreur ! Signet non défini. 16. . . .

(2) In addition to the factors set out in subsection (1), every comprehensive study of a project and
every mediation or assessment by a review panel shall include a consideration of the following
factors:

(b) alternative means of carrying out the project that are technically and economically feasible
and the environmental effects of any such alternative means;

In the present case, with respect to the method of mining, I find that the requirements of this
paragraph are properly restricted to the alternate means to open-pit mining being underground
mining. About this factor, the Joint Review Panel said the following:

With regard to its existing mining operations, the Panel is prepared to accept CRC's contention that
the Luscar mine is approaching the end of its economic life and that, for CRC to continue operations
in the Hinton region, an alternative source of metallurgical coal will be needed. The Panel also
believes that CRC has made a reasonable effort to evaluate and assess feasible alternatives to the
proposed project. The Panel notes that no other lease holder came forward during the hearings to
advise that it was willing to provide CRC with access to another source of coal or to propose an
alternative to the Cheviot Coal Project. The Panel also accepts CRC's reticence and that of its



employees to move to underground mining techniques or, given the concerns expressed by the
Hamlet of Cadomin, to develop Cadomin East at this time, particularly given the relatively small
amount of reserves associated with either option. The Panel also notes that development of the other
coal leases currently held by CRC, even if economic, would also have associated environmental and
social issues. The Panel does believe, despite the contention of the AWA Coalition, that it was
provided with sufficient evidence to test whether the proposed alternatives were technically and

environmentally feasible.*?

With regard to the need for and alternatives to the Cheviot Coal Project, the Panel concludes that
CRC has established that, subject to receiving the necessary federal and provincial approvals, it has
the right to carry out extraction of the coal resources within the applied-for mine permit boundary.
The Panel believes that CRC has adequately considered other potential sources of metallurgical coal,
and that the Cheviot Coal Project provides CRC, from an economic perspective, with an optimal
combination of coal reserves, coal quality, and access to infrastructure. The Panel also concludes
that, under reasonable economic assumptions, the Cheviot Coal Project is economically viable, and

will provide significant economic benefits to both the region and to the province.4?

With respect to alternative means, the quoted passages of the Joint Review Panel's report prove that
the Joint Review Panel limited its consideration because of CRC's practical and economic concerns
and, consequently, the terms of its proposal. As noted above, CRC applied for Alberta regulatory
approval for an open-pit coal mine, and the scope of its EIA was limited accordingly. It appears that,

as a result of this limitation, the Joint Review Panel's consideration was similarly limited. 44

While the alternative means of underground mining is generally considered in the Joint Review
Panel's report, the effects of this alternative means, as compared to the effects of open-pit mining,
are not considered in any meaningful way. I agree with the applicants' argument that simply
identifying potential "alternative means" without discussing their comparative environmental effects
fails to provide any useful information to decision makers, and fails to meet the requirements of
paragraph 16(2)(b ) of CEAA.

While it is true that, as the Joint Review Panel asserts,*> CRC has the right to carry out the

extraction of the coal resources within the applied-for mine permit boundary, I find that it does not
46

have the right to do it by open-pit mine.
Thus, I find that a comparative analysis between open-pit mining and underground mining at the
project site is required to comply with the provisions of paragraph 16(2)(5).

During the course of the hearing, counsel for CRC tactfully pointed out that, prior to the Joint
Review Panel's consideration of the project under CEAA, all detailed Alberta regulatory approvals
leading to a final decision had been given. The point made was that, in the face of these approvals,
the Minister's concern and, therefore, the requirements of CEAA are incidental to this almost
completed process. My response to this assertion is that CEAA, as well as Alberta resource and
environmental protection leg-islation, serves the interests of Albertans, and, consequently, its terms
must be met as framed.

VI. The Joint Review Panel: Breach of Duty?:

Procedural Fairness



The sole procedural fairness argument in this case arises from what appears to be an oversight on the
part of the Joint Review Panel's secretariat.

The evidence submitted on behalf of the Canadian Nature Federation proves to my satisfaction that a
legitimate expectation was created that its submissions entitled "The Canadian Nature Federation's
Response to the Environmental Impact Assessment of the Proposed Cheviot Mine Project" and "The
Canadian Nature Federation's Response to Norwest's Overview of Rock Waste Disposal Cheviot
Mine Plan" would be placed, by the Joint Review Panel's secretariat, before the Joint Review Panel
for consideration. Since neither document is referred to in the Joint Review Panel's report nor noted
on the Joint Review Panel's exhibit list, I find it to be circumstantially correct on a balance of

probabilities, that neither document was submitted to the Joint Review Panel for consideration.*’

Therefore, I find that, as a result of a breach of due process based on legitimate expectations, the
Joint Review Panel has committed a reviewable error in that it did not consider information it
accepted for consideration.

VII. Conclusion to Sections II to VI

A, With respect to the present application T-1790-98:

For the reasons provided, I find that, as a result of the Joint Review Panel's breaches of duty and
error in due process, the environmental assessment in the present case was not conducted in
compliance with the requirements of CEAA, and, therefore, the Minister's authorization was issued
without jurisdiction. Accordingly, it is quashed.

B. With respect to: T-2354-97:

Concerning non-compliance with the requirements of CEAA found in the Joint Review Panel's
report, during the course of argument, many opinions were expressed as to whether the Joint Review
Panel's report, or at least the conclusions and recommendations expressed in it, can be set aside and
referred back to the Joint Review Panel for further consideration under paragraph 18.1(3)(b) of the

Federal Court Act [R.S.C., 1985, c. F-7 (as enacted by S.C. 1990, c. 8, s. 5)].#8 The precedents
referred to above give no clear direction on this issue.

Also during the course of argument, I expressed the opinion that, if the environmental assessment
conducted by the Joint Review Panel is found not to be in compliance with the requirements of
CEAA, the least intrusive approach to reaching compliance would be adopted.

In my opinion, the most appropriate approach to reaching compliance is that suggested by counsel
for the Minister which involves reliance on the provisions of section 24 [as am. by S.C. 1994, c. 46,
8. 2] of CEAA which reads as follows:

Erreur ! Signet non défini.24. (1) Where a proponent proposes to carry out, in whole or in part, a
project for which an environmental assessment was previously conducted and

(a) the project did not proceed after the assessment was completed,

(b) in the case of a project that is in relation to a physical work, the proponent proposes an
undertaking in relation to that work different from that proposed when the assessment was
conducted,

(¢) the manner in which the project is to be carried out has subsequently changed, or
(d) the renewal of a licence, permit, approval or other action under a prescribed provision is



sought,

the responsible authority shall use that assessment and the report thereon to whatever extent is
appropriate for the purpose of complying with section 18 or 21.

(2) Where a responsible authority uses an environmental assessment and the report thereon pursuant
to subsection (1), the responsible authority shall ensure that any adjustments are made to the report
that are necessary to take into account any significant changes in the environment and in the
circumstances of the project and any significant new information relating to the environmental
effects of the project.

In view of my findings, within the terms of paragraph 24(1)(a), it is clear that the project cannot
proceed until the Joint Review Panel's environmental assessment is conducted in compliance with
CEAA. Therefore, as argued by counsel for the Minister, in my opinion, under subsection 24(2) the
Minister has authority and responsibility to direct the Joint Review Panel to reconvene and, having
regard to my findings, direct that it do what is necessary to make adjustments to the Joint Review
Panel's report so that the environmental assessment conducted can be found in compliance with
CEAA. For this result to occur, in my opinion, the following directions must be met:

(1) Obtain all available information about likely forestry in the vicinity of the project, consider this
information with respect to cumulative environmental effects, and, accordingly, reach conclusions
and make recommendations about this factor, and substantiate these conclusions and
recommendations in the Joint Review Panel's report;

(2) Obtain all available information about likely mining in the vicinity of the project, consider this
information with respect to cumulative environmental effects, and, accordingly, reach conclusions
and make recommendations about this factor, and substantiate these conclusions and
recommendations in the Joint Review Panel's report;

(3) With respect to alternative means, do a comparative analysis between open-pit mining and
underground mining at the project site to determine the comparative technical and economic
feasibility and comparative environmental effects of each, consider this information, reach
conclusions and make recommendations about this factor, and substantiate these conclusions and
recommendations in the Joint Review Panel's report.

(4) Consider the documents "The Canadian Nature Federation's Response to the Environmental
Impact Assessment of the Proposed Cheviot Mine Project” and "The Canadian Nature Federation's
Response to Norwest's Overview of Rock Waste Disposal Cheviot Mine Plan".

In view of my findings and order with respect to the present application (T-1790-98), I decline to
exercise my discretion to grant relief in T-2354-97.

VIII. With Respect to T-1790-98:
Is the Authorization "Contrary to Law"

under paragraph 18.1(4)(f) of the

Federal Court Act™

Since the authorization in the present case is quashed, the answer to the question posed might be
considered moot. However, I have been asked by both the applicants and the respondent to answer



the question because it will certainly require an answer respecting authorizations which, unlike the
one in the present application, will allow rock to be deposited in stream beds.

The test for whether the "contrary to law" issue is moot, and, if it is, whether I should nevertheless
answer the question, is found in the following words of Sopinka J. in Borowski v. Canada (4ttorney

General)5 b where, at page 353 he says:

The doctrine of mootness is an aspect of a general policy or practice that a court may decline to
decide a case which raises merely a hypothetical or abstract question. The general principle applies
when the decision of the court will not have the effect of resolving some controversy which affects
or may affect the rights of the parties. If the decision of the court will have no practical effect on
such rights, the court will decline to decide the case. This essential ingredient must be present not
only when the action or proceeding is commenced but at the time when the court is called upon to
reach a decision. Accordingly if, subsequent to the initiation of the action or proceeding, events
occur which affect the relationship of the parties so that no present live controversy exists which
affects the rights of the parties, the case is said to be moot. The general policy or practice is enforced
in moot cases unless the court exercises its discretion to depart from its policy or practice. The
relevant factors relating to the exercise of the court's discretion are discussed hereinafter.

The approach in recent cases involves a two-step analysis. First it is necessary to determine whether
the required tangible and concrete dispute has disappeared and the issues have become academic.
Secondly, if the response to the first question is affirmative, it is necessary to decide if the court
should exercise its discretion to hear the case. The cases do not always make it clear whether the
term "moot" applies to cases that do not present a concrete controversy or whether the term applies
only to such of those cases as the court declines to hear. In the interest of clarity, I consider thata
case is moot if it fails to meet the "live controversy™ test. A court may nonetheless elect to address a
moot issue if the circumstances warrant, [Emphasis added.]

I find that a "live controversy" respecting the question exists and, therefore, I should answer the
question.

The issue in this challenge to the Minister's authorization concerns the correct interpretation to be
placed on the words of subsection 35(1) of the Migratory Birds Regulations (the MBCA

Regulations)! as established by the Migratory Birds Convention Act, 1994 (the MB Act).2 With
respect to this issue, the applicant's written argument is very clear and concise, and to state the issues
to be resolved, I can do no better than to cite it, without references, as follows:

Issue 1: Is the MFO prohibited from issuing Fisheries Act authorizations for aspects of the
project that will contravene the MBCA Regulations?

32. The Federal Court Act, R.S.C. 1985, c. F-7 ("FCA") provides:

18.1(4)(f) The Trial Division may grant relief under subsection (3) if it is satisfied that the federal
board, commission or other tribunal . . . acted in any other way that was contrary to law.

33. The MFO, through the issuance of Fisheries Act authorizations for the Cheviot Coal Project,
would permit the deposition of millions of tonnes of waste rock and materials in areas frequented by
migratory birds, particularly harlequin ducks. This would be "contrary to law". The MBCA
Regulations provide:



35.(1) Subject to subsection (2), no person shall deposit or permit to be deposited oil, oil wastes,
or any other substance harmful to migratory birds in any waters or any area frequented by
migratory birds.

(2) Subsection (1) does not apply to the deposit of a substance of a type, in a quantity and under
conditions authorized by

(a) regulations made by the Governor in Council under any Act for any waters in respect of
which those regulations apply; or

(b) the Minister for scientific purposes.

34. The Panel Report sets out the following findings of fact concerning the Project and its impacts
on harlequin ducks and other migratory birds:

(i) The Project as proposed, and as approved by the MFO and Govemor in Council, specifically
calls for the deposition of large quantities of waste materials in areas frequented by migratory birds.
The mining process will involve the removal of millions of tonnes of waste rock, debris and other
materials, much of which will be deposited into creek valleys on the project site. The deposition of
this waste will permanently bury at least three creeks and valley bottom areas that are important
habitat used by harlequin ducks and other migratory birds for nesting, rearing and other purposes.

(i1) CRC's proposed mining operations, by its own admission, "would result in the permanent loss
of two probable nesting areas [for harlequin ducks] (Cheviot and Thornton Creeks) and portions of
MacKenzie Creek [also an identified nesting area] and one of its tributaries. As well, Harris Creek,
a possible nesting site, would be modified." As a result of the loss of these nesting areas, the Panel
concluded, "some reductions in the current size of the breeding population [of harlequin ducks] . . .
will occur , and furthermore, there is a significant risk that the population may not recover to its
current size due to the permanent loss of some habitat." These population reductions "may be of
local, regional or even provincial significance”,

(iii) Harlequin ducks are endangered or significantly declining throughout their North American
range, and habitat destruction is a major cause of their decline.

(iv) Harlequin ducks are a "nest loyal' species: i.e. they return to the same stream each year to
nest. They are "particularly sensitive to disturbance”.

(v) The harlequin duck population in the vicinity of the Cheviot mine (the McLeod River
population) is regionally important and is the second largest breeding population of harlequins
found to date in Alberta.

(vi) The diversity of other migratory bird species in the area of the proposed Cheviot mine site is
also "notably high". Many of the migratory bird species that use the Cheviot site are declining in
Alberta, particularly due to the loss of riparian (i.e. stream side) habitat.

(vii) The Panel concluded that "the development of the Cheviot Coal Project will have a
significant adverse effect" on many of the migratory bird species that use the area.

35. Based on the clear findings of the Panel Report, and the evidence of Environment Canada (the
expert agency responsible for migratory birds), the issnance of Fisheries Act authorizations for the
proposed mine operations will result in the deposit of harmful substances in areas frequented by
migratory birds. Thus, the actions of the MFO will be "contrary to law" (s. 35 of the MBCA

Regulations ) and subject to judicial review under section 18.1(4)(f) of the FCA3

A, Interpretation of the phrase: "any oth tance harmful to miprat

The principle objective is to establish the intention of Parliament. The respondent argues that this
intention can be established by use of the ejusdem generis rule of statutory interpretation, and that



application of the rule will result in a narrow interpretation of the words "any other substance” as
meaning "any other substance similar to oil" 34

The rule is set out in National Bank of Greece (Canada) v. Katsikonouris,>> where, at page 1040 La
Forest J. says:

Whatever the particular document one is construing, when one finds a clause that sets out a list of
specific words followed by a general term, it will normally be appropriate to limit the general term
to the genus of the narrow enumeration that precedes it. [Emphasis added.]

La Forest J.'s use of the term "normally” is instructive. I find it to mean that a general rule of
construction is useful unless the intention of Parliament is otherwise clear. I find such to be the case
here and, therefore, put no weight on the respondent's argument.

The purpose of the MBC Act is stated in section 4 as follows:

Erreur ! Signet non défini.4. The purpose of this Act is to implement the Convention by protecting
migratory birds and nests.

The Convention referred to in section 4, which was concluded in 1916, is a Schedule to the MBC
Act and in the preamble reads:

His Majesty the King of the United Kingdom of Great Britain and Ireland and of the British
dominions beyond the seas, Emperor of India, and the United States of America, being desirous of
saving from indiscriminate slaughter and of insuring the preservation of such migratory birds as are
either useful to man or are harmless, have resolved to adopt some uniform system of protection
which shall effectively accomplish such objects, and to the end of concluding a convention for this
purpose have appointed as their respective plenipotentiaries:

Regarding the MBCA Regulations, section 12 of the MBC Act specifies that the Governor in
Council may make regulations necessary to carry out the purposes and provisions of the MBC Act
and the Convention, including the following:

Erreur ! Signet non défini.12. (1). ...

(h) for prohibiting the killing, capturing, injuring, taking or disturbing of migratory birds or the
damaging, destroying, removing or disturbing of nests;

(?) prescribing protection areas for migratory birds and nests, and for the control and management
of those areas;

I find on the basis of these provisions that there is a clear intention expressed to provide wide
protection to migratory birds, and, therefore, the phrase under consideration should be given a
similarly wide interpretation. Therefore, I find that any substance, including oil and oil wastes, is
capable of being prohibited if it is "harmful”.

Respecting what substances are "harmful" to migratory birds, I find that the interpretation of this
word depends on the facts of each case. While rock might indeed be inert, as the respondent
contends, I agree with the applicants' argument that millions of tonnes of it deposited into creek beds
constitutes a threat to the preservation of migratory birds that nest there, and, therefore, in such
circumstances is "harmful” and, thus, within the meaning of that term as used in subsection 35(1) of
the MBCA Regulations.



B. Application of subsection 35(1) of the MBCA Regulations to the Minister

The target of subsection 35(1) of the MBCA Regulations is any person who deposits or permits the
deposit of harmful substances. It might very well be that while the Minister is acting under lawful
authority to issue an authorization under subsection 35(2) of the Fisheries Act to "allow the harmful
alteration, disruption or destruction of fish habitat" as, for example, the authorization in the present

case provides,56 he or she is nevertheless liable under subsection 35(1) of the MBCA Regulations
for so doing.

I agree with the applicants' argument that such liability makes the issuance of the authorization
"contrary to law" within the meaning of paragraph 18.1(4)(f) of the Federal Court Act.

But there is a way that this result of apparently conflicting legislative provisions can be avoided.
Under subsection 35(2) of the MBCA Regulations as above quoted in the applicants' argument, the
Minister can avoid all liability for contravention of subsection 35(1) of the MBCA Regulations by
the passage of appropriate regulations. Were the authorization in the present case made within
jurisdiction, and were regulations passed under subsection 35(2) before the authorization was acted
upon, the applicants' present argument could not be successfully made.

Although I have answered the question posed, I decline to exercise my discretion to make a
declaration or prohibit the issuance of further Fisheries Act authorizations since the Minister has the
ready option of obtaining regulatory protection to avoid liability. Obviously, if such protection is not
obtained, any further authorizations issued without it are subject to judicial review and order at the
discretion of the Court.

Exreur ! Signet von définl.] pyopopies 4ct, R.S.C., 1985, c. F-14.
Erreur ! Signet non défini.2 .., 7i Environmental Assessment Act, S.C. 1992, c. 37.

Erreur ! Signet non défini.3 1y, o the course of the hearing of this application, I ruled that the federal
response is irrelevant to the issues to be determined.

Erreur ! Signet non défini4 4,0 Minjster and CRC, by separate notices of motion filed November 18
and November 26, 1997, applied to strike out the applicants' originating notice of motion on the
ground, inter alia, that it had been filed out of time with respect of the Joint Review Panel's report.
By way of a cross-motion filed November 27, 1997, the applicants applied for an extension of the
30-day limit. The motions by the Minister and CRC were dismissed by Mr. Justice Hugessen on
December 2, 1997 [(1997), 26 C.E.L.R. (N.S.) 238 (F.C.T.D.})]. On March 24, 1998, 1 granted Wayne
Roan (acting on his own behalf) and all other members of the Smallboy Camp, intervener status and
on April 15, 1998, Prothonotary Hargrave granted Treaty 8 First Nations intervener status [(1998),
1998 CanLII 7713 (FC), 27 CELR. (N.S.) 293 (F.C.T.D.)]. Although both the Smallboy Camp and
Treaty 8 First Nations participated in the initial judicial review hearing, neither participated in the
subsequent rehearing before me,

Erreur ! Signet non défini.5 The 4ppication in T-1790-98 requests relief respecting this authorization
"and any other authorization or approvals that may be issued by the Minister of Fisheries and Oceans
for the Cheviot Coal Project or portion thereof prior to the hearing of this matter”. On September 29,
1998, a further authorization was issued and in their written argument the applicants argue for relief
respecting it as well. In oral argument, however, counsel for the applicants advised that this issue
would not be pressed, and, accordingly, I decline to accept jurisdiction over the September 29, 1998
authorization.



Erreur ! Signet non défini.6 1y ,ring the hearing CRC argued that I should consider its argument that the
applicants were out of time for the filing of their application on T-2354-97, and, therefore, they
cannot raise the argument respecting the sufficiency of the Joint Review Panel's report required as a
pre-condition to the authorization in either judicial review application. I dismissed this argument
from the bench since it was presented to the Appeal Division on the appeal of T-2354-97, and 1
conclude that by Sexton J.A.'s words as follows that it was not accepted [at pp. 494-495]:

... I feel that for the practical reasons given by the appellants, the matter should be remitted to
the Trial Division and heard together with the application for judicial review in T-1790-98, These
cases raise the same issues and are based on the same facts. We note that at the hearing of the appeal
the appellants agreed to expedite the hearing of T-1790-98 if this Court was inclined to follow their
suggestion that these applications be heard together. This is the proper course to follow, as it would
reduce any prejudice to the respondent on account of delay.

The appeal should be allowed, the decision of the Applications Judge set aside and the matter
referred back to the Trial Division for determination on the merits. [Emphasis added.]

I find, therefore, that jurisdiction is complete in both T-2354-97 and T-1790-98,

Erreur ! Signet non défini.7 1y,rin g the hearing of the application before me, counsel agreed that T-
1790-98 should be heard first as a decision respecting CEAA under it will determine the challenge
under T-2354-97.

Erreur I Signet non défini8 37010,y Birds Regulations, C.R.C., c. 1035,

Erreur ! Signet non défini.9 A cet oyt in detail below, the duties on a review panel conducting an
environmental assessment exclusively under CEAA are the same for the Joint Review Panel in the
present case conducting an environmental assessment under CEAA and Alberta legislation.

Erreur ! Signet non défini.10 A p)icants' application record (memorandum of fact and law): T-1790-98,
atp. 22.

Erreur ! Signet non défini.11 A ¢15ched as Appendix 1 are the relevant passages of the decision.

Erreur ! Signet non défini.12 150,15 Wilderness Assn. v. Express Pipelines Ltd. (1996), 1996 CanLII
12470 (FCA), 137 D.L.R. (4th) 177 (F.C.A)).

Erreur ! Signet non défini.13 1y fyjendy of the West Country Assn. v. Canada (Minister of Fisheries and
Oceans), 1998 CanLIl 7113 (FC), [1998] 4 F.C. 340 (T.D.), at p. 360, Gibson J. made a finding to
the same effect. With respect to the exercise of discretion he found that the standard of review is
reasonableness. In the present case the respondent argues that the standard of review for
discretionary decisions should be patent unreasonableness, based, in part, on an argument that s. 42
of CEAA, which reads as follows, constitutes a privative clause:

Erreur ! Signet non défini.42. Where the Minister establishes a review panel jointly with a
jurisdiction referred to in subsection 40(1), the assessment conducted by that panel shall be deemed
to satisfy any requirements of this Act and the regulations respecting assessments by a review panel.

I reject this argument because s. 42 is incapable of this construction; it is a provision which simply
establishes that an assessment by a joint review panel satisfies statutory requirements respecting
assessments by non-joint review panels. No standard of review is set by the provision. In any event,



as will become evident in the analysis to follow, the review in the present case concerns only errors
of law.

Erreur ! Signet non défini.14 A }icants' application record, vol IT; T-2354-97, at pp. 582-584.
Erreur ! Signet non défini.15 A olicants' application record, vol II: T-2354-97, at p. 586.

Erreur ! Signet non défini.16 ¢ a0t js in sharp contrast with the Alberta regulatory process which, as
above described, first obtains a high level of government approval. Evidence on this point comes
from the testimony before the Joint Review Panel of Mr. Robert L. Stone, Director of Environmental
Assessment, Alberta Environmental Protection, who in a letter dated September 18, 1996, stated: "In
my opinion, [CRC's] Environmental Impact Assessment (EIA) report is complete pursuant to
Section 51 of the Environmental Protection and Enhancement Act". (Application record of the
respondent, vol. I: T-2354-97, at p. 373.) With respect to the meaning of this approval, during public
hearings, the Chair of the Joint Review Panel asked the following question of Mr. Stone: "can I take
it from that AEP believes that Cardinal River Coals has adequately dealt with cumulative effects of
their project in their environmental assessment?", to which Mr. Stone responded: "Yes, you can". (Id
,atp. 136.)

Erreur ! Signet non défini.17 A pn)icants' application record, vol II: T-2354-97, at p. 767.

Erreur ! Signet non défini.18 77 4 p. 768.
Erreur ! Signet non défini.19 p. +
Erreur ! Signet non défini.20 77 4 p. 584.

Erreur ! Signet non défini.21 1y, 0 the course of the hearing of the application in the present case,

CRC argued that the terms of reference for the CEAA environmental assessment were set by the
process which set the terms of reference for the EIA; that is, they are one and the same, and
therefore, the environmental assessment is limited to considering the effects of only an open-pit coal
mine. It is clear that this argument must be rejected because paragraph 4(c) of the "Terms of
Reference for the Panel of the Cheviot Coal Project” defines the terms of reference of the EIA as
only an item of information to be taken into consideration.

Erreur ! Signet non défini22 A pylicants' application record, vol II: T-2354-97, at p. 767.

Erreur ! Signet non défini.23 1y, ring the course of the hearing in the present case, with particular respect
to "alternate means", counsel for CRC argued that the scope of the factors to be considered in the
assessment were those set for the EIA, therefore, with reference to "alternate means”, the scope of
the assessment should be considered limited to an open-pit mine. I reject this argument since the
words of the Joint Panel Agreement place no such limitation, and, indeed, ensure the scope is as
expanded as possible.

Erreur ! Signet non défini.24 .., 7., Environmental Assessment Act: Responsible Authority's Guide,
Canadian Environmental Assessment Agency, Hull, Nov. 1994, The relevant portion of this
reference reads:

"When there is insufficient information on future projects or activities to assess their cumulative
environmental effects with the project being proposed, best professional judgement should be used."”



(Applicants' book of authorities, vol II: T-1790-98, Tab 81, at p. 138.)

Erreur ! Signet non défini.25 Supra, note 12
, .

Erreur ! Signet non défini26 Aached as Appendix 2 is the Joint Review Panel's description of this
approach.

Erreur ! Signet non défini.27 A on)icants' application record, vol II: T-2354-97, at p. 589.

Erreur ! Signet non défini.28 s interpretation was essentially agreed to by counsel for the applicants
in the course of hearing, but the concern remained about including "mitigation" in the determination
of weight.

Erreur ! Signet non défini.29 w\1it;oation" is defined in s. 2(1) of CEAA as follows:
2.(1)...

"mitigation” means, in respect of a project, the elimination, reduction or control of the adverse
environmental effects of the project, and includes restitution for any damage to the environment
caused by such effects through replacement, restoration, compensation or any other means;

With respect to mitigation, the applicants argue that, within the Joint Review Panel's consideration of
the environmental effects on carnivores, the enforcement of a monitoring program called the
"Carnivore Compensation Program" does not meet the statutory definition of "mitigation”. I give no
weight to this argument as I find that, on the facts of this application, monitoring is a control
measure.

Erreur | Signet non défini.30 g1y missjon of Department of Fisheries and Oceans, applicants' application
record, vol. I: T-2354-97, at p. 500.

Erreur ! Signet non défini.31 77 4 p. 501.

Erreur ! Signet non défini.32 A .yicants' application record, vol II: T-2354-97, at p. 663.
Erreur ! Signet non défini.33 A np)icantst application record, vol II: T-2354-97, at p. 636.

Erreur ! Signet non défini.34 A ffidavit of Dianne Pachal, February 19, 1998: applicants' supplementary
application record, vol. III: T-2354-97, at p. 1.

Erreur ! Signet non défini.35 A ffjdavit of Dianne Pachal, October 13, 1998: applicants' application
record, (documents and evidence): T-1790-98, at p. 20.

Erreur ! Signet non défini.36 A )icants' application record, vol II: T-2354-97, at pp. 679 and 681.

Erreur ! Signet non défini.37 1y, o the presentation of the respondent's case in the present application,
reference was made to evidence, both in the EIA and otherwise produced, regarding forestry
activities in the project area. However, as found above, the fact that some information exists does not
relieve the Joint Review Panel of the duty to consider this, and other available information, in
meeting its reporting obligations. That some information was presented does not alter the fact that all



available information was not gathered, nor does the Joint Review Panel's use of a "surrogate
measure of likely effects” rectify this deficiency.

Erreur ! Signet non défini.38 A )icantst application record (documents and evidence): T-1790-98, at p.
48.

Erreur ! Signet non défini.39 77 o4 22

Erreur ! Signet non défini 40 Id, atp. 23.

Erreur ! Signet non définid1 A n)icantst application record, vol. II: T-2354-97, at p. 595.

Erreur ! Signet non définid2 Apy)icants' application record, vol. IT: T-2354-97, at p. 600.

Erreur ! Signet non définiA3 77 .4 p. 736.

Erreur ! Signet non défini.44 yhi1e the applicants also argue that the Joint Review Panel's report does
not adequately deal with the environmental effects of the transportation and utilities system, and coal
processing plant, given the Joint Review Panel's findings at pp. 26 and 29 of the Joint Review
Panel's report (applicants' application record, vol. II: T-2354-97, at pp. 607 and 609), I find that this
concern is an attack on the quality of evidence considered and, therefore, does not concern a
reviewable error.

Erreur ! Signet non définid5 A o)icantst application record, vol. II: T-2354-97, at p. 600.

Erreur ! Signet non définid6 A 111101 the applicants used the mentioned assertion as the basis for an
argument that the Joint Review Panel failed to meet the requirements of's. 16(1)(e), I give it no
weight. The public and private need for the project was established by the Alberta regulatory
approvals given prior to the Joint Review Panel's consideration, and, within this reality, the Joint
Review Panel made substantiated findings that CRC established a need of the Cheviot Coal project.
(See applicants' application record, vol. IT: T-2354-97, at pp. 600-601.) Therefore, I find the Joint
Review Panel has met its duty under s. 16(1)(e).

Erreur ! Signet non défini47 Tp¢ soyree of evidence for this finding is the affidavit of Anne Kendrick,
sworn February 4, 1998: application record of the respondent, vol I: T-2354-97, at pp. 15-16.

Erreur ! Signet non définiA8 g 18 1(3)(p) of the Federal Court Act reads:
18.1...

(3) On an application for judicial review, the Trial Division may

(b) declare invalid or unlawful, or quash, set aside or set aside and refer back for determination in
accordance with such directions as it considers to be appropriate, prohibit or restrain, a decision,
order, act or proceeding of a federal board, commission or other tribunal.

Erreur ! Signet non définid9 g 18 1(4)(f) [as enacted by S.C. 1990, c. 8, 5. 5] of the Federal Court Act
reads:



18.1...

(4) The Trial Division may grant relief under subsection (3) if it is satisfied that the federal board,
commission or other tribunal

() acted in any other way that was contrary to law.

Erreur ! Signet non défini.50 . p .55k v Canada (Attorney General), 1989 CanLII 123 (SCC), [1989]
1 S.C.R. 342.

Erreur ! Signet non défini.S1 p 500040,y Birds Regulations, CR.C., 1978, c. 1035; applicants’ book of
authorities, vol. 1: T-1790-98, Tab. 12.

Erreur | Signet non défini.52 pr;00410ry Birds Convention Act, 1994, S.C. 1994, ¢. 22; applicants' book
of authorities, vol. 1: T-1790-98, Tab. 11.

Erreur ! Signet non défini.53 A pyjicants' application record (memorandum of fact and law): T-1790-98,
at pp. 10-12.

Erreur ! Signet non défini.54 wyith regpect to the objective, the "modern rule” of statutory interpretation
was enunciated by E. A. Driedger as follows, in Construction of Statutes (2nd ed., Toronto:
Butterworths, 1983), at p. 87:

Today there is only one principle or approach, namely, the words of an Act are to be read in their
entire context and in their grammatical and ordinary sense harmoniously with the scheme of the
Act, the object of the Act, and the intention of Parliament.

This principle was adopted by the Supreme Court of Canada in Stubart Investments Ltd. v. The
Queen, 1984 CanLII 20 (SCC), [1984] 1 S.C.R. 536, at p. 578; per Estey J., and by the Federal
Court of Appeal as a "words-in-total-context" approach in Lor-Wes Contracting Ltd. v. The Queen ,
[1986] 1 F.C. 346 (C.A.), at p. 352, wherein MacGuigan J.A., delivering the Court's judgment,
concluded:

It seems clear from these cases that older authorities are no longer to be absolutely relied upon.
The only principle of interpretation now recognized is a words-in-total-context approach with a
view to determining the object and spirit of the taxing provisions.

In Driedger on the Construction of Statutes, (R. Sullivan, 3rd ed., Toronto: Butterworths, 1994), at p.
131, the author further elaborated on the "modern rule" as follows:

There is only one rule in modern interpretation, namely, courts are obliged to determine the
meaning of legislation in its total context, having regard to the purpose of the legislation, the
consequences of proposed interpretations, the presumptions and special rules of interpretation, as
well as admissible external aids. In other words, the courts must consider and take into account all
relevant and admissible indicators of legislative meaning. After taking these into account, the court
must then adopt an interpretation that is appropriate. An appropriate interpretation is one that can be
justified in terms of (a) its plausibility, that is, its compliance with the legislative text; (b} its
efficacy, that is, its promotion of the legislative purpose; and (c) its acceptability, that is, the
outcome is reasonable and just.



Erreur ! Signet non défini.55 .y rional Bank of Greece (Canada) v. Katsikonouris, 1990 CanLII 92
(SCC), [1990] 2 S.C.R. 1029.

Erreur ! Signet non défini.56 A r)icants' application record (documents and evidence): T-1790-98, at p.
10.

Appendix 1

The following are the relevant portions of Sexton J.A.'s decision in Alberta Wilderness Assn. v.
Canada (Minister of Fisheries and Oceans), 1998 Canl.Il 9122 (FCA), [1999] 1 F.C. 483 (C.A.), at
pages 492-494.

The crux of this appeal is whether the existence of an unchallenged federal response should bar the
appellants from seeking prohibition against the Minister for future authorizations. In my view, the
Applications Judge was in error in accepting the respondents' argument that the response supersedes
the report.

In a preliminary motion prior to this appeal [(1997), 26 C.E.L.R. (N.S.) 238 (F.C.T.D.)], the
respondents sought to strike out the appellants' original application on the basis that it was time-
barred. Hugessen J., starting at paragraph 4, pages 240-242, made the following comments:

Rather I think the Report should be seen as an essential statutory preliminary step required by the
Canadian Environmental Assessment Act prior to a decision by the Minister to issue an
authorization under section 35 of the Fisheries Act.

That decision has not been made and I think it is a fair reading of the Applicants' Originating
Notice of Motion that it seeks primarily to prohibit the Minister from making it on the grounds that
the Panel Report is fatally defective.

Prohibition (like mandamus and guo warranto) is a remedy specifically envisaged in section 18
of the Federal Court Act and like them it does not require that there be a decision or order actually
in existence as a prerequisite to its exercise.

I agree with the view presented in this passage, which was adopted by Gibson J. in Friends of the
West Country Assn. v. Canada (Minister of Fisheries & Oceans), 1998 CanLII 7113 (FC), [1998] 4
F.C. 340 (T.D.), at page 352, note 7.

The view that the panel report is an essential statutory prerequisite to the issuance of approvals is
supported by previous case law. I agree with the decisions of Bowen v. Canada (Attorney General),
1997 CanLII 6383 (FC), [1998] 2 F.C. 395 (T.D.); Friends of West Country, supra; and Union of
Nova Scotia Indians v. Canada (Attorney General), 1996 CanlLIl 3847 (FC), [1997] 1 F.C. 325
(T.D.) which hold that an environmental assessment carried out in accordance with the Act is
required before a decision such as the Minister's authorization in the present case can be issued. This
view is reinforced by the decision in Friends of the Oldman River Society v. Canada (Minister of
Transport), 1992 CanLll 110 (SCC), [1992] 1 S.C.R. 3 which confirmed that the guidelines that
were a precursor to CEAA (the Environmental Assessment and Review Process Guidelines Order,
SOR/84-467) were mandatory rather than directory in nature and, thus, failure to comply with them
would deny the responsible authority the jurisdiction to proceed.

The requirements of CEAA are legislated directions that are explicit in mandating the necessity of
an environmental assessment as a prerequisite to ministerial action. It is clear that the Minister has
no jurisdiction to issue authorizations in the absence of an environmental assessment. It is equally



clear that any assessment must be conducted in accordance with the Act, including for example, the
requirement imposed under section 16 of CEAA. The fact that a federal response has been issued
and remains unchallenged does not change these requirements. Thus, the appellants are entitled to
argue the merits of their case.

The appellants are entitled to seek prohibition against the Minister on the basis that the panel report
is materially deficient. The fact that the federal response was not challenged is irrelevant to the
appellants' claim. In my view, the federal response does not supersede the panel report, nor can it, as
the respondents suggest, potentially cure any deficiencies in the panel report. The two are separate
statutory steps with distinct purposes and functions.

Section 37 of CEAA dictates that the Minister must consider the panel report before embarking on a
course of action. Subparagraph 34(c)(i) establishes that this report must set out the "rationale,
conclusions and recommendations of the panel relating to the environmental assessment of the
project". Paragraph 34(d ) makes it clear that it is this report that contains the results of the
environmental assessment that must be submitted to the Minister. Finally, subsection 2(1) defines
"environmental assessment” as "an assessment of the environmental effects of the project that is
conducted in accordance with this Act". Thus the report that must be submitted to the Minister
pursuant to s. 34(d ) must contain, pursuant to subparagraph 34{c)(i) and subsection 2(1), the results
of an environmental assessment conducted in compliance with the requirements of CEAA.

In sum, the combined effect of paragraphs 34(c), (d), subsection 2(1) and section 37 is that before
taking a course of action, the Minister must consider an environmental assessment, that was
conducted in accordance with the Act. Therefore, the appellants are entitled to bring into question
the report and are not barred from doing so because they did not challenge the federal response.

I believe that the proper approach of the Applications Judge should have been, on the assumption
that an environmental assessment in accordance with CEAA was an essential prerequisite to the
issuance of any authorizations of the Minister, to proceed to analyze the arguments advanced by the
appellants, in order to decide whether a proper environmental assessment had been conducted by the
Joint Panel.

Appendix 2

The following describes the approach used by the Joint Review Panel in considering the factors in
subsections 16(1), (2) of CEAA as found in the Joint Review Panel's report (applicants' application
record, vol. IT: T-2354-97, at pp. 588-592):

1.5.2 Environmental Assessment Process

The Agreement between the EUB and CEAA (Appendix B) provides a brief outline of the issues
which are expected to be considered by the Panel. However, a number of terms (e.g. the spatial and
temporal boundaries of environmental effects; cumulative environmental effects; and the
significance of environmental effects) are not defined. In its application, CRC set out in some detail
the approach it had adopted in assessing the significance of any adverse environmental effects
potentially resulting from the Cheviot Coal Project, as well as their temporal and spatial boundaries
and the cumulative environmental effects of their proposed project in conjunction with other
activities in the region. Many of CRC's views and assumptions were questioned at the hearing by
various interveners. As well, CRC, in its EIA, has made use of the concept of Valued Environmental
Components (VECs) in its analysis of environmental effects. In order to ensure that there is a



common understanding of the Panel's interpretation of these concepts, a brief discussion of each was
felt appropriate.

It is worth noting that the Panel does not believe that the discussion below either can or should be
binding on future tribunals tasked with addressing public interest issues. While the Panel believes
that the approach taken here is valid to the Cheviot Coal Project, clearly other approaches to
assessing the environmental effects of a project may be equally if not more appropriate.

Valued Environmental Components

VECs have been defined by CRC as "those environmental attributes associated with the proposed
project development, which have been identified to be of concern by either the public, government,
or the professional community". Physical (e.g. groundwater, air quality), biological (e.g. fish,
vegetation, ungulates), and social/economic (e.g. forestry, public health, recreation) components of
the environment were included by CRC in its selection of VECs, in part in response, CRC noted, to
the broad-based definition of environmental effects found in both provincial and federal legislation.
The use of VECs was intended to help ensure that the EIA process is focused on relevant issues.

The Panel believes that the use of VECs is appropriate for the Cheviot Coal Project. In particular, the
Panel accepts that their use can minimize unnecessary effort to assess issues of likely little
relevance, and ensure that the efforts of the applicant, the interested publics, and the government
review agencies alike are focused on key questions. Furthermore, the results of analyses of VECs, if
properly done, can reasonably be expected to be applicable to a broader range of environmental
parameters.

Spatial and Temporal Boundaries

CRC noted that the Cheviot Coal Project has the potential to affect various VECs over a range of
distances from the actual sources of disturbance as well as over a number of time periods of various
lengths. In preparing the EIA, CRC indicated that it has generally attempted to describe the aerial
extent of a predicted impact (i.e. its spatial boundary), as well as the time period over which CRC
predicted that such impacts will occur (i.e. its temporal boundary). The Panel notes that while CRC
initially attempted to provide some broader definitions of these two terms, it is evident from the EIA
that both the spatial and temporal boundaries of environmental effects ultimately tended to be highly
specific to: first, the actual components of the Cheviot Coal Project (e.g. the transportation and
utilities corridor, the coal processing plant, or the surface mine); second, the project phase (e.g.
construction, operation, or decommissioning); and third, the particular VEC under consideration
(e.g. water quality, vegetation, or carnivores). The Panel, therefore, has also not attempted to set
broad definitions for either the spatial or temporal boundaries of environmental effects, but rather
has considered the evidence as presented for each VEC.

Significance of Environmental Effects

While recognizing that this is somewhat of an over simplification, the Panel believes that the
environmental effects arising from the Cheviot Coal Project can be placed, for all practical purposes,
into one of three general categories. These are:

(1) changes to the numbers of organisms, including both flora and fauna, found in the environment
and their relative proportions to each other;

(2) changes to the physical properties, including water, air, and soil, of the environment and their
interactions; and



(3) changes to the human use of the environment, for aesthetic, spiritual, recreational, economic, or
any other purpose.

For each of these three categories, the parameters which define when an environmental effect is
significant are clearly different. In assessing whether an environmental effect of the Cheviot Coal
Project is significant, the Panel has, when appropriate, used the following general criteria:

(1) For organisms, an environmental effect was genecrally considered to be significant when the
changes induced by the Cheviot Coal Project are beyond the normal range of natural variation in the
population size of that organism or group of organisms and the effects on population size will
continue beyond the life of the Cheviot Coal Project into the foreseeable future. The term population
is based on the biological definition of population; that is, a geographically distinct assemblage of
members of a species, usually capable of successful reproduction.

(2) For the physical properties of the environment, an environmental effect of the Cheviot Coal
Project would normally be considered to be significant when either the mean value of the physical
property or its normal range of variation is altered to the point that this results in either a reduced
carrying capacity of the environment for biological VECs, or a risk to human health or safety.

(3) For human use, an environmental effect resulting from the Cheviot Coal Project would usually
be considered to be significant if it results in a permanent loss of an area or region where an activity
was historically carried out and where other comparable areas cannot be readily substituted.

Where particular issues did not clearly fall into any of the above categories, the Panel has used its
professional judgement in its assessment of the significance of environmental effects. For example,
an environmental effect may be deemed significant if it precludes organisms from returning to an
area where they previously occurred or alternatively precludes some reasonably likely future human
use. Clearly a greater degree of judgement regarding whether these alternative events have a
reasonable probability of occurring and their importance, if they did, must be applied. It is worth
noting that while all of the environmental effects described above result in negative impacts, the
same model can be applied when the environmental effects result in a net positive change.

In its application, CRC stated that it had considered the effects of its mitigation measures prior to
determining environmental significance, an approach which was questioned by some parties at the
hearing. The Panel, in its assessment of the Cheviot Coal Project, believes that the significance of
environmental effects can only be realistically determined after mitigation has been incorporated
into the project design. In this case, this would include the mitigation measures required by the Panel
and other regulatory agencies in addition to those proposed by CRC.

Cumulative Environmental Effects

Both provincial and federal EIA legislation require a proponent to assess the cumulative
environmental effects of its proposed project. In recent years, a considerable amount of debate has
occurred regarding how cumulative environmental effects should be defined and assessed, but a
number of questions remain. In this case, CRC's approach to addressing cumulative effects was also
challenged by some interveners.

For the purposes of this review the Panel believes that, ideally, in order to carry out a cumulative
effects assessment (CEC) of the Cheviot Coal Project, it is necessary to first have some knowledge
of the historic status of each VEC that may be affected by the project (e.g. what was its past
distribution and occurrence? Were these attributes stable or variable?). The second step is to
understand its current status (e.g. has its distribution and occurrence changed? Are these attributes



more or less variable?). The third step is to ascertain why those changes, if any, have occurred (e.g.
are they caused by normal biological, physical, or social processes? Or, are they due to
anthropogenic or some other unique forces?).

Based upon this description of existing conditions, the fourth step in the process is to estimate the
likely incremental effects of the proposed project on the VEC, both in absolute terms as well as on
its degree of variability. The final step is to identify any other reasonable factors, particularly other
projects or developments which, if they also occur, will also have an effect on the VEC, and what
their incremental effects either alone or combined might be.

In carrying out its review, the Panel has, either explicitly or implicitly, applied the above criteria to
the information provided by CRC in its application. In those cases where the data base is incomplete

or of questionable quality, the Panel has used its professional judgment as appropriate. The Panel has
then attempted to assess, within the context of the full range of project benefits and costs:

(1) whether the incremental changes in a VEC created by the Cheviot Coal Project are significant;
(2) if they are significant, whether they are justified from a public interest perspective; and

(3) if they are justified, whether the incremental changes in a VEC create a significant risk that other
development opportunities may need to be foregone.
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